United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





BRIEF AND APPENDIX 
FOR APPELLANT 


0 M * ED S * A i is 


. K,n ^ UOLUiVit;! 


IN THE 


FILED APR 30 1341 


United States Corn! of Appeals 


For the District of Columb 


January Term, 1941 


«7 6 A 


No. 7844 


J. OLIVER HILL, ADMINISTRATOR OF THE 
ESTATE OF BERTHA BYRD, Appellant 


FRANCIS L. HAWES AND RAYMOND D. EVANS, Appelees 


Henry Lincoln Johnson, Jr., 
Attorney for Apellant , 

J. Oliver Hill, Administrator 
of the Estate of Bertha Boyd. 



BRIEF INDEX 


Subject Index 

Pages 

JURISDICTIONAL STATEMENT . 1 

STATEMENT OF THE CASE . 2 

STATUTES INVOLVED . 3 

STATEMENT OF POINTS. 3 

SUMMARY OF ARGUMENT. 3 

ARGUMENT . 4 

CONCLUSION . 8 

Table of Cases 

American Wholesale Co. vs. Asronstein, 56 Apps. 

D C. 126 . 6 

Bowen vs. Mt. Vernon Bank, 70 Apps. D.C. 273 .. ,_ 5 

Brown vs. Slocum, 30 Apps. D.C. 576 . 4 

Keene vs. Behan, 40 Wash. 505 . 5 

Mollohan vs. Masters, 45 Apps. D.C. 414. 5 

Nichols vs. Fearson, 7 Peters 103. 5 

Quinn vs. Nat’l Mtg. Inv. Co., 61 Apps. D.C. 44. 4 

Tiffany vs. Boatman’s Savings Institution, 85 U.S. 375 5 
Von Rosen vs. Dean, 59 Apps. D.C. 359 . 5 

STATUTES: . 1 

Sections 1180, 1181, 1182, D.C. Code, (1924 ed.) 

TREATISES: . 5 

3 Ruling Case Law 
27 Ruling Case Law 



















IN THE 


United States Court of Appeals 

For the District of Columbia 
January Term, 1941 


NO. 7844 


J. OLIVER HILL, ADMINISTRATOR OF THE j 
ESTATE OF BERTHA BYRD, Appellant 

I 

VS. 

FRANCIS L. HAWES AND RAYMOND D. EVANS, AppMees 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This was an action brought in the District Court o^ the 
United States for the District of Columbia on the 2nd dajy of 
December, 1939, (App. P. 1) for the cancellation of a deed of 
trust and note secured thereby, seeking to recover insury jpaid 
thereunder and for other relief. The suit was brought under 
the general jurisdiction of the District of Columbia (Titl^ 18, 
Section 44, 1929 Ed.) and sections 1180, 1181 and 1182 of the 
Code of laws for the District of Columbia (1924 Edition) ; 
other jurisdiction as stated in complaint (App. Pg. 1). 

A final judgment was rendered in the Court below land 
subsequently this appeal was taken. Jurisdiction in this Court 
is conferred by Title 18 Section 26, 1929 Edition, D.C. Code. 
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STATEMENT OF THE CASE 

In 1926, William Byrd, and his wife, Bertha Byrd were 
owners, as tenants by the entireties, of the premises 616 K 
Street, S.W., Washington, D.C.; in June of 1926, there were 
two trust liens on said property, a first trust in the amount 
of $3,312.05, owned by a local Bank, and a second trust of 
$1,163.31. The owners in an effort to refinance sought and 
secured a loan from the firm of'Arms and Drury in the amount 
of $3500.00 and also a second trust; Second trust placed upon 
the property in the face amount of $3600.00 with Georgie 
Kelly as the payee. This trust was prepared by the Defendant 
Hawes in the face amount of $3600.00 @7% interest and 
transmitted by him to the title Company with his check for 
$2,286.80, which was to be made available to the Byrds, when 
the said trust was a second lien on the property (See Pltffs 
Exhibit No. 8). Some time prior to the maturity of the second 
trust, in 1929, William H. Byrd and his wife separated and 
could not be induced to renew the same; (See App. Pg. 33, 
line 13). Whereupon a foreclosure was held, at which time 
the property was bid in by the defendant Hawes at or about 
the balance on the note plus the expenses of the sale, Prior 
to time of said foreclosure, plaintiff claims she had an agree¬ 
ment with the defendant Hawes to get the property in her 
name so that she could renew the note; That just about the 
time of said sale she did renew the first trust by paying a 
commission and place a three-year insurance to protect the 
first trust (See Pltffs. Exhibit No. 4). That the property was 
foreclosed, bought in by Georgie Kelly and immediately trans¬ 
ferred to Bertha Byrd, (sole and separate Estate) That the 
said execute a new note and deed of trust to Georgie Kelly 
for $3000.00 @ 7%; (cf. Exhibit B) that the last payment 
made by plaintiff on this obligation was on April 20, 1939. It 
was agreed by all parties that throughout the transactions, 
Georgie Kelly was a “straw” for defendant Hawes. The 
original Exhibits are in the record and were admitted without 
objection. 
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STATUTES INVOLVED 


Section 1180, 1181 and 1182 of the 1924 Edition of jthe 
District of Columbia Code (Title 17, Sections 3, 4, and 5, 1029 
Ed. D.C. Code; 31 Stat 1377c854 Stat. 1180 Etseg. 32 Stat 
542 C 1329; 41 Stat. 568, C 153. 


STATEMENT OF POINTS j . 

(1) The evidence clearly establishes usurious contaci. 

(2) Defendant Hawes was not a bona fide purchaser jfor 
value, in 1926, but a usurer. 

(3) That the 1929 Transaction was merely a renewal of 
the 1926 loan. 

(4) That plaintiff was guilty of no fraud as to preclude 
her recourse to Equity. 

(5) That the one year statute of limitations began| to 

run on April 20, 1939, the date of the last payment on the 
usurious loan. i 

SUMMARY OF ARGUMENT 

i & ii 

I 

The party payee of all of the trust was one Georgie 
Kelly, whom the defendant admitted to be his straw. 'The 
documentary evidence shows that the defendant Hawes pre¬ 
pared and transmitted to the Title Company the usurious note 
and trust (1926), in the face amount of $3600.00, @7% in¬ 
terest and enclosed his check for $2286.80 along with these, 
papers he transmitted instructions to turn the money over; to 
the Byrds when the trust was a valid second lien. This is un¬ 
disputed and uncontroverted. This is not a sale but a loani 


III & IV 

That when plaintiff sought to have the 1926 trust re¬ 
newed in 1929, her husband refused to sign, and in as milch 
as a renewal of said trust by one of two joint tenants woijild 
be void, the only alternative to renew the loan was by i a 
“friendly” foreclosure that the same straw party purchased 
at the sale in the auctioneer’s office and immediately convened 
to Bertha Byrd and she immediately gave back a trust to the 


I 

i 

i 


i 
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“straw” for the usurious balance, plus the expenses of the 
sale, in addition to a $700.00 bonus. That this was merely a 
renewal of the loan in the only way it could be renewed. That 
no harm was inflicted on the husband who was dead at the 
date of the suit. 

V 

That the statutory one year period runs from the date 
of the last payment on the Obligation which was April 20, 
1939, and there was no laches in bringing this suit w'ithin 
one year of that date, because it is doubtful if the principal 
sum actually advanced on the 1926 note had been paid at the 
time of the 1929 foreclosure. 

ARGUMENT 

• I & II 

The 1926, note was never in existence for the purpose of 
sale, for it was drafted by the defendant Hawes and trans¬ 
mitted to the Title Company with the “purchase price.” See 
Exhibit 8, 9 and App. pg. 29. The similarity between the 
device or “dodge” used in this case and that in the case of 
Quinn vs. Natl. Mtg. & Inc. Co. 61 Apps. D.C. 44, 57 Fed. 
2nd 410 (1931) may be seen from the startling, congruence in 
fact situation (See Appellants Brief in the Quinn Case. No. 
5263 in this Court, Pages 36-40). The Court in the Quinn 
Case uses the following language, affirming the decision of 
the lower Court, although modifying the decree below because 
of usury: 

“For the purpose of avoiding the usury statutes an 
intermediary was employed, and the trust for the sum of 
$10,000 was made payable to him, whereupon in pur¬ 
suance of the predetermined plan be professed to sell 
the same to the actual lender for the sum of $19,300.00 
and this sum was paid as the real amount of the loan to 
the actual borrower. Such a transaction is fictitious and 
is not sustained by the Courts.” (Citing Authorities.) 
The fact similarity even extends to the pretense of a sale, 
a change of the payee, trustees, etc. The only evidence offered 
by the defendant to contradict the unquestioned documentary 
proof of the plaintiff was that a broker named McKinlay, with 
whom he did a lot of such business (Appendix Pg. 30, 34, 
offered to “sell him a note.” No purchase price, discount, 
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was ever discussed, (App. Pg. 34) but that he agreed to pur¬ 
chase if the trustees were “changed.” The note transmitted, 
as aforesaid by Hawes to the Title Company. (Exhibits 4, 8i) 
was in the face amount of $3600.00 bearing 1% interest pejr 
annum, was “purchased” for $2286.80. The payee of the notle 
was one Georgie Kelly, whom defendant Hawes admits was ja 
“straw” party with no beneficial interest therein. 

The fact that this note was not in existence until thq 
“sale” is very significant, as was stated in the Case of Nichol^ 
vs. Fearson or Peters 103, 110, 8 L. Ed. 623. Also see Tiffany 
vs. Boatmans, Savings Institution 85 U.S. 375, 391; 18 Wall 
375, 385; 21 L. Ed. 868. 

The law with respect to usury has long been settled in 
this jurisdiction, the device of a simulated sale is frequently 
employed. In Brown vs. Slocum, 30 Apps. D.C. 576, thi^ 
Court said: 

“No more wholesale laws appear in the statute book^ 

than those for the prosecution of usury.It is sufj- 

fic^ent to intimate that statutes of this kind should bq 
construed in such a way, if possible, as to carry into effect 
the intention of the law makers, and in such a way as tq 
prevent evilly designed persons from violating the intent 
and escaping by the letter.” 

and this Court has uniformally held transaction substantially 
similar to the one concerned herein as usurious. 

Mollohan vs. Masters; 45 Apps. D.C. 414; Von Rosen vs! 
Dean; 59 Apps. D.C. 359; 41 Fed. 2nd 982; Quinn vs. Natlj 
Mtge. Investment Co.; 61 Apps. D.C. 44; 57 Fed. 2nd. 410; 
Bowen vs. Mt. Vernon Bank; 70 Apps. D.C. 273; 105 Fedi 
2nd 796. 

It is submitted that it was error for the Court below tcj 
hold the 1926 transaction a sale and the defendant a bona fidei 
purchaser for value. Especially is this so when the burdenj 
of the evidence as to these matters was upon the defendant! 
Hawes, and in light of the very unsatisfactory testimony of| 
the “broker” with whom Hawes had many other similar trans-l 
actions. (Apps .. , Pg 33, 34.) 

Cf. Mollohan vs. Masters, ante; Keene vs. Beham 40 
Wash 505; 1918 C (L.R.A.) 775; 3 RCL, S. 249, P. 1044; 27^ 
R.C.L. 347, P. 244. 
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III & IV 

The plaintiff testified that in 1929 when it became neces¬ 
sary for her husband to renew Hawes’ trust, he and she had 
separated and he had refused to sign another trust (App. Pg. 
33) and the defendant Hawes testified he went to look for 
him unsuccessful (App Pg 33). That it was impossible 
for Bertha Byrd to execute a trust independently of her 
husband and as tenant by the entirety, see American Whole¬ 
sale Co. vs. Aronstein 56 Apps. D.C. 126; Whereupon she 
asked Hawes to have the property put in her name (Apps. 
Pgs. 26, 32, 33) which he agreed to do. That she in the mean¬ 
time during the foreclosure, renewed the first trust notes by 
paying a bonus, and commission, and obtaining insurance 
thereon for three years; (Exhibit 4). The defendant Hawes, 
admits in his testimony that there was some agreement, (App. 
Pg. 33) although he “hedges” about a “contract.” At any 
event, the “straw,” Georgie Kelly bought in the premises for 
the balance due on the 1926 trust plus the expenses of the 
sale; (App. Pg. 31) whereupon she deeded the property to 
Bertha Byrd (Sole & separate estate) and Bertha Byrd in 
turn executed a trust note for $3000.00 @7% interest. It is 
admitted that Georgie Kelly was a “straw” in this transaction 
for the defendant Hawes. 

It is fundamental that this “friendly” foreclosure was the 
only method of refinancing the second trust which was due, 
without the signature of her husband. The contention of the 
defendant that this worked a fraud on her husband, is with¬ 
out merit, first because the action preserved the property, and 
second, because it is apparent that the husband had been dead 
7 years prior to the institution of the suit and his interest as 
joint tenant had determined therewith. 

That this second transaction is a mere renewal of the 
first contract is obvious. Merely because the device to secure 
the refinancing was of necessity through a foreclosure does 
not blind one to the plain, and ineluctable conclusion to be 
necessarily drawn from the facts. 

There can be no contention but that through this desire 
Hawes “retains the money received as usury” from the 1926 
transaction. There can be no escape from the conclusion that 


the balance due of $2118.00, approximately, on the secorid 
trust at the time of the foreclosure was not the true balance 
cf the principal but contained part of the $1300.00 bonijis 
Hawes exacted in the 1926 transaction. 

See Bowen vs. Mt. Vernon Bank 
(Supra) 

V 

. 

The one year statute of limitations pronounced in tl}e 
usury section runs from the last payment made upon the 
usurious contract, which in this case was April 20, 1939. It 
is apparent from the evidence in this cause that there was a 
serious question as to whether any action could have been 
maintained in 1929 to recover usurious interests, for th;e 
$3600.00 loan had been reduced to only $2116.00 in roun^l 
figures (App. Pg. 31). But on April 20, 1930, or at least ih 
November of the same year, the total balance on the second 
trust, bonus, usurious interest and all, was only $917.00, whicji 
demonstrates that the principal and legal interest thereoji 
had been paid, for there were in the two bonuses charged a 
sum in excess of $2000.00. 

Cf. Von Rosen vs. Dean 
(Supra) 

; 

Brown vs. Slocum 
(Supra) 

i 

! 

Indeed, the loan should be considered only the amount 
advanced $2286.00, and all payments applied to the retired 
ment thereof, without interest, under the interpretation ani- 
nounced by this Court in Quinn vs. Natl. Mtg. Investment Co,, 
61 Apps. D.C. 44, at page 47. In the light of this the Byrdk 
together or the survivor, retired the whole of the debt and 
considerable recoverable usurious interest. 

The vice of the laches holding of the Court below and the 
fixing of the time at which the running of the statute should 
begin is contained in the Court’s obvious disinclination to exf 
tend the remedies of the usury statute, to the plaintiff, bef 
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cause this usurious loan was spread over a number of years. 

The inability of plaintiff to pay quickly because of her 
poor financial condition is no reason to penalize her in this 
regard. Rather she was to be pitied, when because of her 
poverty, the oppressive usurious loan had to be borne for such 
a period of time. 

CONCLUSION 

Your plaintiff contends, that the indisputable story told 
by the unquestioned documentary evidence in this case, cou¬ 
pled with entirely unsatisfactory testimony of the defendant 
Hawes, requires the conclusion that the Court below erred in 
dismissing the complaint herein after a hearing on the merits. 

Respectfully submitted, 

Henry Lincoln Johnson, Jr., 
Attorney for Plaintiff. 
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APPENDIX TO BRIEF FOR APPELLANT 

1 

i 

COMPLAINT 

FOR AN ACCOUNTING, RECEIVER & OTHER RELIEF. 

Bertha Byrd respectfully represents as follows: 

Filed December 2, 1939 

U) ! 

That plaintiff is a citizen of the United States and a resi¬ 
dent of the District of Columbia and brings this suit in her 
own right; that the defendants Frances L. Hawes and Ray¬ 
mond D. Evans are citizens of the United States and residents 
of the District of Columbia and are sued as will more fully 
hereinafter appear. 

( 2 ) 

That this suit is brought pursuant to the general powers 
and authority of this Court and section 1180, 1181 and l}82 
of the Code of laws of the District of Columbia (1924 ed.) 

(3) | 

That heretofore, to wit on or about the 21st day of June 
1926, your plaintiff borrowed of the defendant Hawes two 
thousand two hundred eighty-six ($2,286.80) dollars and 
eighty cents with which she refinanced her home 616 K $t-, 
N.W. in this city; that at that time the title to said real estate, 
more particularly described as lot 35 in square 471, was jin 
plaintiffs name and her husband’s, William Henry Byrd, las 
joint tenants. That in order to secure this loan, plaintiff a|nd 
her husband signed a note, secured by second trust (recorded 
in Liber 5777 at folio 475 in the Office of the Recorder of 
Deeds, D.C.) on said premises in the face amount of thfee 
Thousand six hundred ($3,600.00) dollars. That said note 
was made payable to one Georgie H. Kelley, who your plain¬ 
tiff says was a straw party, with no real interest in said n<|>te 
or the indebtedness it represented; that said note; bearijng 
7% interest upon its face value, represented the sum of 
$2,286.80, hereinabove referred to and the difference between 
the face value of the note and the actual money received ^t>y 







plaintiff, to-wit $1,313.20, was a bonus of surcharge; that 
said loan was usurious. 

(4) 

That your plaintiff made regular payments according to 
the terms of said second trust note to the defendant Hawes 
until May of 1929, and that there was a balance due t.iereon 
of approximately $2300.00 that in the interim your plaintiff 
and her husband separated and he informed your plaintiff of 
his disinclination to pay any further upon said indebtedness, 
and your plaintiff desiring the title of said premises to be in 
her own name alone, so informed the defendant Hawes, who 
suggested a “friendly foreclosure” under the aforesaid second 
deed of trust. That accordingly, with the consent of the plain¬ 
tiff and on or about the 27th day of June, 1929, *in the office 
of the auctioneer, said “friendly foreclosure” was had, the 
nominal and/or straw purchaser was the afore Georgia H. 
Kelley, and the purchase price of the premises was $2300-00, 
which was the balance due upon the aforesaid second trust 
note and the expenses incidental to said sale. That immedi¬ 
ately upon receiving a deed from the trustees, said Georgia 
H. Kelley transferred the said property to your plaintiff. That 
said deeds appear as instruments number 8, and 9, the same 
received for record at the Recorder of Deeds office at 9:14 
A.M. on August 6, 1929 and recorded liber 6356, at folios 349 
and 353 respectively. 

(5) 

That prior to said foreclosure your plaintiff had paid the 
interest on the first trust when and as the same became due, 
but that after said “friendly foreclosure” your plaintiff, at 
the instance and application of request of defendant Hawes, 
and in order to provide for the payment of the balance due 
upon the original loan of May 14, 1926, did execute a note in 
the face amount of $3000.00 bearing interest at 7% per an¬ 
num. said note being secured by a second deed of trust upon 
said premises;.that although the same aforesaid Georgie Kelly 
appears as payee of said note, she is only a nominal or straw 
party without interest therein, but that said note and the in¬ 
debtedness represented thereby were the property of the de- 
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fendant Hawes; that said defendant Hawes nominated himself 
to be one of the trustees in said second deed of trust which 
was recorded as instrument number 10, in Liber 6356 at folio 
354 on August 6, 1929 at 9:14 A.M. That said note provided 
that plaintiff should pay to the defendant Hawes the suip of 
seventy ($70.00) dollars per month, which was to be app ied 
first, to the second trust note aforesaid at the rate of forty- 
nine dollars fifty-eight cents ($49.58) monthly and the balance 
to be applied on account of interest upon the first trust, which 
was in the face amount of $3500.00, 7% per annum. 


( 6 ) 


That since August 1929, your plaintiff has made the ^aid 
payments more or less regularly, and since 1926, and through 
April 20, 1939 she has paid the defendant approximately Six 
Thousand ($6000.00) Dollars. That your plaintiff is unable 
to state precisely but she is advised, believes and avers that 
the payments made after August 1929, were applied to her 
debts in violation of her agreement with the said defendant 
Hawes, to her disadvantage, the information and specific jin- 
stances of said misapplication of the aforesaid payments! to 
her disadvantage are solely within the knowledge of the de¬ 
fendant Hawes, she is advised, believes and avers that by ]the 
payments to the defendant Hawes she has entirely retired |the 
principal of her obligation to him and, that in usurious interest 
and/or bonuses she has paid him a sum in excess of Two 
Thousand ($2000.00) Dollars, the last payment on account] of 
which your plaintiff made on April 20, 1939. That because 
of her inability to determine the application of each payment 
made to the defendant Hawes since August 1929, your plain¬ 
tiff is unable to state with precision the exact amount which 
has been paid in usurious interest or the date upon which ihe 
principle of the loan was repaid, nor will she be, until and Un¬ 
less this court determines the same by requiring the defendant 
to account to her- 


(7) 

That in October, 1939, your plaintiff secured a first trust 
loan and attempted to settle her indebtedness with the fijrst 


I 

% 

J_ 
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trust holder and the defendant Hawes; that although she was 
ready, willing and able to pay all proper charges, interest and 
obligations, and still is ready, willing and able so to do, yet 
although the aforesaid indebtedness to the defendant Hawes 
has been fully pad and retired, yet nevertheless, he was wrong¬ 
fully, wickedly and unproperly insisted upon her paying to 
him the sum of Nine Hundred Fourteen Dollars and Seven- 
seven cents ($914.77) besides interest of Thirty-three dollars 
and thirty cents ($33.30) for the release of the aforesaid sec¬ 
ond trust dated July 1, 1929 and recorded August 6, 1929 as 
aforesaid. That because of the defendant Hawes’ oppressive 
action, as aforesaid, your plaintiff was unable to refinance her 
property and because she would not accede to his wrongful, im¬ 
proper demands and the exaction of the final usurious balance 
upon his said note, the defendant Hawes, as trustee under 
the trust securing this said note dated July 1, 1929, on or 
about the 14th day of November 1939 did advertise and sell 
your petitioners home at public auction. 

(8) 

That the home of your petitioner is a particularly valu¬ 
able piece of real estate, located near the water front of this 
city, and your petitioner is very desirous of keeping it as her 
home; that in order to prevent the loss of her home, avoid en¬ 
tangling innocent third persons in her difficulties she did bid 
the premises in through an agent and did deposit Two Hun¬ 
dred ($200.00) Dollars with the defendants Hawes and 
Evans, as trustees in ompliance with the term of sale. That 
she has sufficient monies to pay all proper charges and costs 
legally encumbering her property and that because of the de¬ 
fendant Hawes’ ownership in said second trust note he could 
not properly execute the powers of sale contained in said deed 
of trust as a trustee. And because of his illegal, wrongful 
and improper execution of the usurious balance upon said 
note your plaintiff is unable to pay her first trust which is 
due, and unless this court intervenes and appoints a receiver 
for the premises pending the determination of the status of 
the second trust as aforesaid your plaintiff will suffer irrepar¬ 
able damage; that because the defendant Hawes occupies the 
position of trustee and cestui que trust under said second 
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deed of trust she is using his position to oppress plaintiff and 
inequitably to force and exact the usurious payments upon 
penalty of foreclosure and/or the forfeiture of her deposit 
placed by plaintiff at said sale. 

Your plaintiff says that she is a paralytic and unable jto 
cast about and seek another home, that at the aforesaid fore¬ 
closure on the 14th day of November, 1939, there were several 
interested bidders because of the ever increasing desirability 
of her property, that after a spirited auction that final b|id 
price was Twenty-six hundred Dollars ($2600.00) Dollars 
in excess of the first trust and that there is more than a suf¬ 
ficient security for the balance claimed by the defendant 
Hawes; your plaintiff says that she is ready, willing and atfle 
to pay and does here formally tender all expenses, taxes, in¬ 
terest upon the first trust and asks that this court set and 
require her to pay such rental to a receiver to be appointed 
herein, pendente lite as shall be sufficient to cover all accruing 
charges, including interest upon the balance claimed by tjie 
defendant Hawes as due under the aforesaid second trust. | 

Wherefore the premises considered, plaintiff prays: 

| 

(1) That by the process of this court the defendant $e 
required to answer exigencies of this complaint upqn 
a day certain. 

i 

(2) That a receiver be appointed for these premises 
pendente lite. 

(3) That an order be passed herein requiring the defeh- 
dant Hawes to account to the plaintiff for any and 
all monies paid to him by plaintiff and on her account. 

(4) That the sale of the premises herein concerned under 
* the second deed of trust dated July 1, 1929 be set 

aside and held for naught. 

(5) That said defendant Hawes be required to deliver 
to plaintiff the second trust note dated July 1, 1928, 
in the face amount of $3000.00, and/or the said sec¬ 
ond deed of trust dated July 1, 1929 and recorded 
August 6, 1929, as instrument number 10, securing 
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said second deed of trust note of even date there¬ 
with be cancelled and/or released. 

(6) That upon an accounting by defendant Hawes a 
judgment be entered herein in favor of plaintiff for 
all usurious interest or monies which she has paid de¬ 
fendant after the retirement of the principle of her 
obligation. 


(7) And for such other further relief, pendente lite, or 
upon final hearing hereof as the Court may deem 
just and proper and as the ends of justice may re¬ 
quire. 

Bertha Byrd 

By Henry Lincoln Johnson, Jr., her agent. 


Henry Lincoln Johnson, Jr. 

Attorney for Plaintiff, 

615 F Street, N.W. 

DISTRICT OF COLUMBIA; ss 

I do solemnly swear that I am the agent of Bertha 
Byrd and am authorized by her to execute this pleading, 
and that I have read and understand the contents of the 
above petition subscribed by me and I verily believe the 
same to be true. 

Henry Lincoln Johnson, Jr. 
Subscribed and sworn to before me this 2nd day of 
December 1939. 


Samuel E. Lacy. 
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ANSWER OF DEFENDANT, FRANCIS L HAWES 

Filed February 17, 1940 
First Defense 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

Second Defense 

1. The defendant admits the allegations of paragraph 1 
of the complaint. 

2. The defendant has no personal knowledge of the alle- 



gations of paragraph 2 of the complaint. 


I 


3. .The defendant denies loaning plaintiff $2,286.80 on or 
about June 21, 1926 as set forth in paragraph 3 of the coih- 
plaint, but states that he purchased the second trust obliga¬ 
tion of Henry and Bertha Byrd from the noteholder without 
knowledge of any dealings between the original parties, aijd 
that in accordance with the request of the defendant, in order 
to effect a change of the trustees, a new note and new deed <j>f 
trust were executed as a substitute for the then existing deed 
of trust, Henry and Bertha Byrd executing their joint nofe 
for $3600, the amount unpaid on the former note and deed df 
trust. The property secured is 616 K Street, Southwest, not 
Northwest. The defendant denies the receipt of any bonus or 
surcharge constitute usury. 


4. The defendant denies that payments on the seconjd 
trust note were made regularly, but states that said note for 
$3600 fell due 3 years after date on May 24, 1929, and that at 
that time the principal remaining unpaid was $2115.95 an|d 
the back interest was approximately $45.95. The defendant 
denies making any agreement with the plaintiff to accommo¬ 
date her by holding a foreclosure sale as alleged in paragraph 
4 of the complaint, but states that an “unfriendly foreclosure” 
was held because of current defaults in payment on the not£. 
The defendant became the purchaser through Georgie It. 
Kelly as straw party for $2300, this sum not being the exact 
amount due upon the second trust note and expenses inci¬ 
dental tc said sale. The plaintiff pleaded with the defendart 
to sell her her former home and the defendant sold the property 
to plaintiff at a fair and reasonable price, $3000, shortly there¬ 
after. 

5. The defendant denies that the first trust interest was 
paid as and when it became due prior to the foreclosure ip 
1929. The defendant denies that the purchase money noth 
for the premises was executed to provide for the payment of 
the balance due upon the note of 1926, inasmuch as said 1929 
note represented the price paid for the sale of property and 
not a loan. The defendant admits that he became trusted, 
and he herewith tenders his resignation as such trustee with¬ 
out admitting that he is disqualified to act as trustee. Th£ 
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plaintiff has erroneously set forth the contents of the second 
deed of trust note. This note provided that plaintiff pay 
$49.58 monthly, (with the privilege of making larger pay¬ 
ments in any amount) to be applied, first to the payment of 
interest, and the balance to the principal. The first trust in¬ 
terest agreement, however, provided for the payment of $70.00 
monthly, to be applied, first to the monthly instalment of 
$49.58 due on the second deed of trust note, and the balance 
to the payment of the interest on the first deed of trust of 
$3000. This agreement further provided, “it being further 
agreed, however, that any difference between the amounts 
hereby set apart for First Trust interest and the amounts 
necessary to pay the same, may be adjusted by increasing or 
reducing, as the case may require, the amount applied on 
Second Trust note, at the option of the holder thereof/’ 

6. The defendant denies that the plaintiff has made pay¬ 
ments regularly since 1929, and on account of her two debts 
of 1926 and 1929 to the defendant she has paid less than 
$6000 in principal and interest since 1926. The defendant 
knows of no misapplication of payments on the said note and 
first trust interest agreement, but calls attention to the pro¬ 
vision of the first trust interest agreement quoted in the last 
sentence of the previous paragraph of this Answer. The 
plaintiff has sufficient information from which to determine 
and make definite her allegations of payment of usury, such 
information having been made available to plaintiff and her 
attorneys. Defendant has always been willing to disclose any 
documents showing payments of plaintiff, and plaintiff has a 
bank pass book and receipts showing her payments. Defen¬ 
dant denies the payment of any usury by plaintiff. 

7. The plaintiff has not as yet secured a new first trust 
loan upon her property, but remains indebted to the holders 
of the first trust notes in the hands of the Drury Realty Cor¬ 
poration as agent. Defendant can neither admit nor deny 
plaintiff’s readiness, willingness and ability to pay, but states 
that she has not demonstrated said readiness, willingness and 
and ability, since she has defaulted not only on her second 
trust obligation, but also on her first trust obligation and 
taxes. The plaintiff denies all wrongful and oppressive action 
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I 


alleged in paragraph 7 of the complaint, but sets forth that! he 
has been most lenient in waiting until first trust foreclosure 
was threatened to ask for foreclosure under the second trjust 
securing a debt more than seven years overdue, due since 
July 1, 1932. Because of current defaults in payment of sec¬ 
ond trust principal and interest and the threatened foreclo¬ 
sure of the first trust, it became necessary to hold a foreclo¬ 
sure under the second deed of trust. Accordingly, foreclosure 
sale was advertised, and was duly held on November 16, 1939. 
?dr. Hawes, as well as Mr. Evans, was duly qualified to act as 
trustees, his dual relationship as trustee and cestui que trust 
having been known and acquiesced in since 1929 when i he 
became trustee. 

8. An agent purporting to act for J. Oliver Hill, not for 
Bertha Byrd, purchased the property at the foreclosure s^le. 
No protest against the sale was made by plaintiff or 
representative for her at the time of foreclosure. Defendant 
denies using his position as trustee wrongfully. Defendant 
is unable to state whether plaintiff has sufficient monies tc 
pay all proper charges and costs legally encumbering her 
property, but suggests that to show her good faith in that 
rogard she deposit with the court under Rule 57 of the Federal 
Rules of Procedure funds sufficient to cover the first trtist 
accumulated interest and back taxes with interest due there¬ 
on. Defendant again sets forth that he was qualified to aetjas 
trustee and denies the exaction of usury. 

9. Answering the last paragraph of the complaint, de¬ 
fendant again suggests that plaintiff make tender by deposit¬ 
ing with the court the funds necessary to pay expenses, takes 
and interest upon the first trust, no production of such funds 
or offer thereof having been made to the holders of the trusits. 

I 

Third Defeme 

Recovery of usury may not be had until it is paid. 

Fourth Defense j 

Section 1181 of the Code of the District of Columbia 
bars the recovery of anv usury paid under the distinct obliga¬ 
tion of 1926, any payment having been made more than one 
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year prior to the commencement of suit. The security follow¬ 
ing the debt, the enforcement of the second trust of 1926 by 
foreclosure cannot now be set aside. 

Fifth Defense 

Plaintiff is estopped to set forth, has waived and/or rati¬ 
fied any usury in the trust obligation purchased by the de¬ 
fendant in 1926. Defendant purchased said obligation for 
value without notice of any defects therein from or through 
an agent purporting to represent the owner of the note and 
deed of trust. Plaintiff cannot now say that the original obli¬ 
gation or the substitute therefor had no valid inception. 

Sixth Defense 

Plaintiff is estopped to set aside, has waived any defect 
in and/or ratified the foreclosure sale under the 1929 second 
deed of trust. Plaintiff consulted her attorneys, J. Oliver 
Hill and Henry Lincoln Johnson, prior to the foreclosure 
sale of November 1939. Mr. Hill, the brother of plaintiff and 
a lawyer, purchased the property in suit at the foreclosure 
sale without protest through an agent. The complaint admits 
that Mr. Hill acted for Mrs. Byrd in so purchasing. By thus 
acquiescing in and affirming the foreclosure sale she deliber¬ 
ately ratified the 1929 deed of trust, the foreclosure sale and 
all that had gone before, her payments on account of her in¬ 
debtedness, and the capacity of the trustee, Francis L. Hawes, 
to hold the sale. 

Seventh Defense 

Be requesting and concsenting to the foreclosure sale of 
1929 under the 1926 deed of trust plaintiff is estopped to set 
forth, has waived and/or ratified the 1926 deed of trust, note 
and payments made thereunder, and cannot now set up any 
defect therein. 


Eighth Defense 

Plaintiff is estopped to set aside, has waived and/or rati¬ 
fied the 1926 deed of trust, note and payments made there¬ 
under by long acquiescence and acceptance of benefits there- 
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under, resulting in a change of position by the parties thereto. 

Ninth Defense 

i 

Plaintiff is estopped to set aside, has waived and/or rati¬ 
fied the foreclosure sale of 1929, and the deed and second d^ed 
of trust the same year, and payments made under said secpnd 
deed of trust. The deed of trust is enforceable today because 
of her long acquiescence and acceptance of benefits thereun¬ 
der, resulting in a change of position of the parties thereto. 
It would be inequitable to allow plaintiff to retain the benefits 
of possession under the trust and escape its obligations. 

Tenth Defense 

Before plaintiff is entitled to recover in equity she rr^ust 
make tender of the amount equitably due. This she has failed 
to do. 

Eleventh Defense 

Even if the note of 1926 was issued to cover a usurious 
loan, no usury was paid before the bona fide foreclosure! of 
1929. The note and security were good and enforceable Ex¬ 
cept for the amount of the usury, and foreclosure was proper¬ 
ly held. 

Twelfth Defense 

* I 

If the foreclosure sale of 1929 was not a bona fide 4ale 
held because of default in payment on the 1926 trust obliga¬ 
tion, but the result of an agreement to hold a “friendly fore¬ 
closure” to place sole title to the property in plaintiff, then 
said agreement constitutes an illegal agreement to defraud 
plaintiff’s husband of his interest in the property. The parties 
being in pari delicto, plaintiff cannot seek the aid of a court 
of equity in so far as she must necessarily rely upon s^id 
illegal contract and subsequent foreclosure, deed, deed of tr^st 
and note and other acts in execution of said illegal contract. 

I 

Katherine N. Hawes, 
Attorney for Defendant, 

215 Southern Building, j 

Copy hereof was served upon plaintiff by mailing same 
to her attorney, Henry Lincoln Johnson, Jr., at 615 F Street, 
N.W., this 16th day of February, 1940. 
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AMENDED ANSWER OF DEFENDANT, 
FRANCIS L HAWES 

Filed March 12, 1940 

The answer heretofore filed by defendant, Francis L. 
Hawes, is incorporated by reference, and the following d 2 - 
fense is added at the end thereof. 

Thirteenth Defense 

If in fact there was no validly issued second trust obliga¬ 
tion of William Henry and Bertha Byrd securing their note of 
the value of $3600 which defendant, Francis L. Hawes, pur¬ 
chased in June 1926, then Plaintiff, Bertha Byrd, by reason 
of her and her husband’s misrepresentation through their 
agent or agents that there was such an obligation, is estopped 
to set forth any undisclosed usury contained in the deed of 
trust executed by the Byrds to Georgie H. Kelly and the note 
thereby secured. The defendant, Francis L. Hawes, without 
knowledge of the true facts has changed his position to his 
detriment in reliance upon said representation of plaintiff and 
her husband, and plaintiff, Bertha Byrd, has benefited as a 
result thereof these many years by having possession of the 
security property. 

Katherine N. Hawes, 
Attorney for Defendant , 

215 Southern Building. 

Copy hereof was served upon plaintiff by delivering same 
to her attorney, Henry Lincoln Johnson, Jr., this day of 

March. 

Katherine N. Hawes, 

I consent to filing. 

Henry Lincoln Johnson, Jr. 

***** ***** 

PRETRIAL PROCEEDINGS 

Filed March 19, 1940 

STATEMENT OF NATURE OF CASE: 

Bill to release and cancel a second deed of trust held by 
defendant Francis L. Hawes, and for an accounting. Plaintiff 
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I 

i 


claims that by reason of usurious transactions with defendant 
Hawes, she has paid to the said Hawes an amount in exess of 
any lawful obligation which she assumed by reason of pay|- 
ments to her, and accordingly that defendant is liable to ac¬ 
count to her for such excess payments. Defendant maintain? 
that first, he purchased the second trust not of plaintiff but 
from a party represented by an agent, and that the said defend 
dant did not make a lean to the plaintiff so that there was n<|) 
usury involved; second, that the plaintiff is not entitled t<j) 
maintain this suit because she has been and now is in default 
of obligations due under the note, whether such obligaj- 
tions are in the face amount of the note, or consist of th^ 
amount acually advanced her; third, that by reason of plain; 
tiff having become the real purchaser, acting under or through 
a straw party, in a foreclosure under the second trust, sh4 
waived any claim of wrongful act in connection with said 
trust; and further is estopped; fourth, that in 1929, plaintiff 
brought about an illegal foreclosure for the express purpose 
of depriving her husband of any claim in the property and thaU 
therefore, having engaged in an illegal act, should not be 
granted any relief in a Court of Equity. 

Defendant is given five days in which to amend in ordetf 
to claim laches, as an additional defense. 

STIPULATIONS: 

Parties stipulate that certain documents bearing initial? 
of the Court, may be received in evidence without formal 
proof. 

Attorneys authorized to act: 

H. J. JOHNSON, JR., Plaintiff. 

HERMAN MILLER and KATHERINE HAWES. De\ 
fendant. 

DATED—March 19, 1940. 

Bolitha J. Laws, Presiding Judge. 

***** *****1 

AMENDED ANSWER OF DEFENDANT, 
FRANCIS L. HAWES 

Filed March 21, 1940 
First Defense 

The complaint fails to state a claim against defendant! 


i 

I 
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upon which relief can be granted. 

Second Defense 

1. The defendant admits the allegations of paragraph 1 
of the complaint. 

2. The defendant has no personal knowledge of the alle¬ 
gations of paragraph 2 of the complaint. 

3. The defendant denies loaning plaintiff $2,286.80 on or 
about June 21, 1926 as set forth in paragraph 3 of the com¬ 
plaint, but states that he purchase the second trust obliga¬ 
tion of Henry and Bertha Byrd from the noteholder without 
knowledge of any dealings between the original parties, and 
that in accordance with the request of the defendant, in order 
to effect a change of the trustees, a new note and new deed of 
trust were executed as a substitute for the then existing deed 
of trust, William Henry and Bertha Byrd executing their joint 
note for $3600, the amount unpaid on the former note and 
deed to trust. The property secured is 616 K Street, South¬ 
west, not Northwest. The defendant denies the receipt of any 
bonus or surcharge constituting usury. 

4. The defendant denies that payments on the second 
trust note were made regularly, but states that said note for 
$3600 fell due 3 years after date on May 24, 1929, and that at 
that time the prinipal remaining unpaid was $2115.95 and the 
bak interest was approximately $45.95. The defendant denies 
making any agreement with the plaintiff to accommodate her 
by holding a foreclosure sale as alleged in paragraph 4 of the 
complaint, but states that an “unfriendly foreclosure” was 
held because of current defaults in payment on the note. The 
defendant became the purchaser through Georgie H. Kelly 
as straw party for $2300, this sum not being the exact amount 
due upon the second trust note and expenses incidental to said 
sale. The plaintiff pleaded with the defendant to sell her her 
former home, and the defendant sold the property to plaintiff 
at a fair and reasonable price, $3000, shortly thereafter. 

5. The defendant denies that the first trust interest was 
paid as and when it became due prior to the foreclosure in 
1929. The defendant denies that the purchase money note 
for the premises was executed to provide for the payment of 



15 


the balance due upon the note of 1926, inasmuch as said 19219 
note represented the price paid for the sale of property and 
not a loan. The defendant admits that he became trustee, and 
he herewith tenders his resignation as such trustee without 
admitting that he is disqualified to act as trustee. The plain¬ 
tiff has erroneously set forth the contents of the second deed 
of trust note. This note provided that plaintiff pay $49.5(8 
monthly, (with the privilege of making larger payments in any 
amount) to be applied, first to the payment of interest, and tfite 
balance to the principal. The first trust interest agreement, 
however, provided for the payment of $70.00 monthly, to be 
applied, first to the monthly instalment of $49.58 due on thfe 
second deed of trust note, and the balance to the payment o|f 
the inerest on the first deed of trust of $3000. This agree¬ 
ment further provided, “it being further agreed, howeveif, 
that any difference between the amounts hereby set apart fot* 
First Trust interest and the amounts necessary to pay the 
same, may be adjusted by increasing or reducing, as the case 
may require, the amount applied on Second Trust note, at th|e 
option of the holder thereof.” 

6. The defendant denies that the plaintiff has madle 
payments regularly since 1929, and on account of her two 
debts of 1926 and 1929 to the defendants she has paid less than 
$6000 in principal and interest since 1926. The defendanjt 
knows of no misapplication of payments on the said note ancjl 
first trust interest agreement, but calls attention to the provij- 
sion of the first trust interest agreement quoted in the last sen{- 
tence of the previous paragraph of this Answer. The plainf 
tiff has sufficient information from which to determine and 
make definite her allegations of payment of usury, such in| 
formation having been made available to plaintiff and heir 
attorneys. Defendant has always been willing to disclose 
any documents showing payments of plaintiff, and plaintiff 
has a bank pass book and receipts showng her payments. Del 
fendant denies the payment of any usury by plaintiff. 

I 

7. The plaintiff has not as yet secured a new first trust 
loan upon her property, but remains indebted to the holdersj 
of the first trust notes in the hands of the Drury Realty Cor^ 
poration as agent. Defendant can neither admit nor deny 
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plaintiff’s readiness, willingness and ability to pay, but states 
that she has not demonstrated said readiness, willingness 
and ability, since, she has defaulted not only on her second 
trust obligation, but also on her first trust obligation and 
taxes. The defendant denies all wrongful and oppressive 
action alleged in paragraph 7 of the complaint, but sets forth 
that he has been most lenient in waiting until first trust fore¬ 
closure was threatened to ask for foreclosure under the second 
trust securing a debt more than seven years overdue, due 
since July 1, 1932. Because of current defaults in payment of 
second trust principal and interest and the threatened fore¬ 
closure of the first trust, it became necessary to hold a fore¬ 
closure under the second deed of trust. Accordingly, foreclo¬ 
sure sale was advertised, and was duly held on November 16, 
1939. Mr. Hawes, as well as Mr. Evans, was duly qualified 
to act as trustee, his dual relationship as trustee and cestui 
que trust having been known and acquiesced in since 1929 
when he became trustee. 

8. An agent purporting to act for J. Oliver Hill, not for 
Bertha Byrd, purchased the property at the foreclosure sale. 
No protest against the sale was made by plaintiff or any 
representative for her at the time of the foreclosure. Defendant 
denies using his position as trustee wrongfully. Defendant is 
unable to state whether plaintiff has sufficient monies to pay 
all proper charges and costs legally encumbering her property, 
but suggests that to show her good faith in that regard she 
deposit with the court under Rule 67 of the Federal Rules of 
Procedure funds sufficient to cover the first trust accumulated 
interest and back taxes with interest due thereon. Defendant 
again sets forth that he was qualified to act as trustee and 
denies the exaction of usury. 

9. Answering the last paragraph of the complaint, de¬ 
fendant again suggests that plaintiff make tender by deposit¬ 
ing with the court the funds necessary to pay expenses, taxes 
and interest upon the first trust, no production of such funds 
or offer thereof having been made to the holders of the trusts. 

Third Defense 

Recovery of usury may not be had until it is paid. 
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Fourth Defense 

Section 1181 of the Code of the District of Columbia bars 
the recovery of any usury paid under the distinct obligation 
of 1926, any payment having been made more than one y^ar 
prior to the commencement of suit. The security following 
the debt, the enforcement of the second trust of 1926 by fore¬ 
closure cannot now be set aside. 

Fifth Defense 

Plantiff is estopped to set forth, has waived and/or rati¬ 
fied any usury in the trust obligation purchased by the de¬ 
fendant in 1926. Defendant purchased said obligation for 
value without notice of any defects therein from or through 
an agent purporting to represent the owner of the note ajnd 
deed of trust. Plaintiff cannot now say that the original obli¬ 
gation or the sustitute therefor had no valid inception. 

Sixth Defense 

Plaintiff is estopped to set aside, has waived any defect 
in and/or has ratified the foreclosure sale under the 1929 sec¬ 
ond deed of trust. Plaintiff consulted her attorneys, J. Oliver 
Hill and Henry Linoln Johnson, Jr., prior to the foreclosures 
sale of November 1939. Mr. Hill, the brother of plaintiff ajnd 
a lawyer, purchased the property in suit at the foreclosure 
sale without protest through an agent. The complaint admits 
that Mr. Hill acted for Mrs. Byrd in so purchasing. By thjus 
acquiescing in and affirming the foreclosure sale she deliber¬ 
ately ratified the 1929 deed of trust, the foreclosure sale and jail 
that had gone before, her payments on account of her indebt¬ 
edness, and the capacity of the trustee, Francis L. Hawes, to 
hold the sale. 

Seventh Defense 

j 

By requesting and consenting to the foreclosure sale jof 
1929 under the 1926 deed of trust plaintiff is estopped to set 
forth, has waived and/or ratified the 1926 deed of trust, nqte 
and payments made thereunder, and cannot now’ set up ahy 
defect therein. 

Eighth Defense 

Plaintiff is estopped to set aside, has waived and/or rati- 

i 
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fied the 1926 deed of trust, note and payments made there¬ 
under by long acquiescence and acceptance of benefits there¬ 
under, resulting in a change of position by the parties thereto. 

Ninth Defense 

Plaintiff is estopped to set aside, has waived and/or rati¬ 
fied the foreclosure sale of 1929, the deed and second deed of 
trust of that same year, and payments made under said second 
deed of trust. The deed of trust is enforceable today because 
of her long acquiescence and acceptance of benefits thereun¬ 
der, resulting in a change of position of the parties thereto. 
It would be inequitable to allow plaintiff to retain the benefits 
of possession under the trust and escape its obligations. 

Tenth Defense 

Before plaintiff is entitled to recover in equity she must 
make tender of the amount equitably due. This she has failed 
to do. 

Eleventh Defense 

Even if the note of 1926 was issued to cover a usurious 
loan, no usury was paid before the bona fide foreclosure of 
1929. The note and security were good and enforceable ex¬ 
cept for the amount of the usury, and foreclosure was properly 
held. 

Twelfth Defense 

If the foreclosure sale of 1929 was not a bona fide sale 
held because of default in payment on the 1926 trust obliga¬ 
tion, but the result of an agreement to hold a “friendly fore¬ 
closure” to place sole title to the property in plaintiff, then 
said agreement constitutes an illegal agreement to defraud 
plaintiff’s husband of his interest in the property. The parties 
being pari delicto, plaintiff cannot seek the aid of a court of 
equity in so far as she must necessarily rely upon said illegal 
contract and subsequent foreclosure, deed, deed of trust and 
note and other acts in execution of said illegal contracts. 

Thirteenth Defense 

If in fact there was no validly issued second trust obliga¬ 
tion of William Henry and Bertha Byrd securing their note 
of the value of $3600 which defendant, Francis L. Hawes, pur- 



chased in June 1926, then plaintiff, Bertha Byrd, by reasjon 
of her and her husband’s misrepresentation through their 
agent or agents that there was such an obligation, is estopped 
to set forth any undisclosed usury contained in the deed of 
trust executed by the Byrds to Georgie H. Kelly and the npte 
thereby secured. The defendant, Francis L. Hawes, withput 
knowledge of the true facts has changed his position to Jus 
detriment in reliance upon said representation of plaintjiff 
and her husband, and plaintiff, Bertha Byrd, has benefited jas 
a result thereof these many years by having possession of the 
security property. 

Fourteenth Defense 

Laches is a bar to the relief sought herein. Knowing the 
facts, plaintiff has delayed over thirteen years in asserting 
her alleged rights under the alleged loan of 1926. Mean¬ 
while, the memory of witnesses has grown dim, evidence has 
been lost or discarded, and witnesses have died. Moreover, 
plaintiff has waited ten years before filing the suit herein 
which in effect seek to render null and void the 1929 foreclo¬ 
sure sale under the 1926 second deed of trust, the conveyance 
of the property and the second deed of trust of 1929. 


Katherine N. Hawes, 
Attorney for Defendant, 

215 Southern Building. 

Copy hereof was served upon plaintiff by mailing saihe 
to her attorney, Henry Lincoln Johnson, Jr., at his office ad¬ 
dress, 615 F Street, N.W., this 21st day of March, 1940. 

***** ***** 


DEFENDANT’S PROPOSED FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 

Filed May 7th, 1940 


FINDINGS OF FACT 


The Court makes the following findings of fact from the 
evidence: 


I 


In 1926 Charles E. Robinson requested Whitefield McKip- 
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ley to find a purchaser for an obligation of William Henry 
and Bertha Byrd which he held at that time. Mr. McKinley 
approached the defendant herein, Francis L. Hawes, for the 
purpose cf selling the obligation, referred to, an unmatured 
note for $3600 secured by deed of trust on 616 K Street, S.W., 
property owned jointly by William Henry and Berthi Byrd. 
Mr. Hawes, believing said obligation to be valid as represented 
by Mr. McKinley, agreed to buy same provided a new note 
and new deed of trust with friendly trustees be executed to 
replace the obligation held by Robinson. As requested, a new 
note and new deed of trust were executed direct to Georgie H. 
Kelly, straw party for Mr. Hawes, with Raymond D. Evans 
and Whitefield McKinley as trustees. Mr. Hawes gave value 
and had no notice of any defects in the original or substitute 
obligation. 

II. 

In June 1929 after maturity of the 1926 note, Mr. Hawes 
called upon the trustees to exercise the power of sale con¬ 
tained in the 1926 deed of trust because of default in payment 
cf both principal and interest. After public advertisement in 
the Washington Herald foreclosure sale was publicly held as 
advertised by Thomas Dowling and Company, auctioneer. Mr. 
Hawes, as the highest bidder, became the purchaser of the 
property thereat for $2300, taking title in the name of Georgie 
H. Kelly. The records of the auctioneer show no protest 
against the sale at that time. 

I HI 

In 1929 subsequent to the foreclosure sale Mr. Hawes 
through Mrs. Kelly deeded the premises purchased at said 
sale to Bertha Byrd alone for $3000 over and above the first 
trust of $3500. Mrs. Byrd gave her note for $3000 therefor, 
secured by second deed of trust on the property, which in¬ 
debtedness matured on July 1, 1932. Georgie H. Kelly was 
named payee, and Raymond D. Evans and Francis L. Hawes 
became trustees. Defendant, Francis L. Hawes, claims that 
this transacion constituted a sale of the property to Mrs. Byrd. 
Plaintiff Bertha Byrd, claims that the foreclosure sale was 
held, and the subsequent deed and deed of trust made, all as a 
part of an agreement or arrangement wehereby the premises 



owned by herself and her husband jointly were to be placed 
in her name alone. ' ; • 

IV I 


In May of 1939 the holders of the first trust served notice 
of their intention to foreclose upon the property in suit be¬ 
cause of defaults in principal, interest, taxes and insurance, 
but their agents agreed to afford Mr. Hawes opportunity |to 
foreclose first under the second deed of trust. 


V 

| 

Not wishing to foreclose unless it were necessary, Mr. 
Hawes entered into negotiations with J. Oliver Hill, plaintiff’s 
brother and lawyer, looking to the payment of the indebted¬ 
ness under the second trust. No agreement was reached, j 

VI | 

On November 16, 1939 after public advertisement in the 
Washington Herald-Times public foreclosure sale was h^ld 
and duly conducted by the auctioneer, Thomas J. Owen and 
Son, because of default in payment of both principal and in¬ 
terest under the second trust. No protest against the sajle 
was made, and after spirited bidding by many persons J. 
Oliver Hill as the highest bidder became the purchaser there¬ 
at for and on behalf of the plaintiff for the sum of $2600. 


VII 

j 

Both Charles E. Robinson and William Henry Byrd, hus¬ 
band of the plaintiff, are dead. The only witness available 
having personal knowledge of the events of 1926, Whitefiejd 
McKinley and Francis L. Hawes, have some recollection Of 
the broad outline of the transactions at that time, but neither 
could remember the amount paid for the 1926 note or tlie 
figures of sums of money. Mr. Hawes has discarded his rec¬ 
ords for the year 1926. 

VIII 


Neither William Henry nor Bertha Byrd knew Mr. 
Hawes in 1926, but dealt with him through agents. Mrs. 
Byrd became personally acquainted with Mr. Hawes some¬ 
time in 1929. She knew that he, not Mrs. Kelly, was the refjtl 
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party fn interest in 1029 when she dealt with him as such 
and voluntarily entered into the contracts of that year. She 
personally made payments on account of both the 1926 and 
1929 notes at the Security Savings and Commercial Bank, 
Ninth and G Streets, N.W. She acted with her eyes open and 
has knowledge of all that has transpired. During the last 
. few years her brother and lawyer, J. Oliver Hill, has managed 
her affairs for her. She has retained the benefits of posses¬ 
sion of the property in suit under the contracts of 1926 and 
1929 for thirteen years without raising any question as to 
the validity of such contracts. 

IX 

In his Answer the defendant, Francis L. Hawes, has ten¬ 
dered his resignation as trustee without admitting that he is 
disqualified to act as such. 

CONCLUSION OF LAW 

From the foregoing Fndings of Fact the Court draws 
the following Conclusions of Law: 

I 

In 1926 defendant, Francis L. Hawes, was in the position 
of a bona fide purchaser for value before maturity of a negoti¬ 
able instrument in a court of equity. 

II 

The 1929 foreclosure sale cancelled and paid off the 
1926 obligation of William Henry and Bertha Byrd. 

III 

The one year statute of limitations for the recovery of 
usury has run as to any right of action that may have accrued 
in 1929 under the 1926 obligation. 

IV 

In 1929 there was either (1) a bona fide sale of the 
premises in suit to the plaintiff as claimed by defendant, or 
(2) the plaintiff has no standing in a court of equity because 
of her claim that she induced the foreclosure sale and subse- 
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quent deed and deed of trust of 1929 for the purpose of de¬ 
frauding a third party, her husband. 

• V 

! 

Both the 1929 and 1939 foreclosure sales were validly 
and properly held upon default in the payment of principal 
and interest under the obligations of 1926 and 1929, respec¬ 
tively. 

VI 

Laches is a bar to recovery under both the 1926 and 1929 
transactions. j 

T. ALLAN GOLDSBOROUGH,j 
Justice. 

* * * * * * * * * ! * 

JUDGMENT 

I 

Upon consideration of the pleadings, exhibits and testi¬ 
mony adduced in open Court, it is this 13th day of June, 1940 
ORDERED and ADJUDGED: 

i 

(1) That the bill of complaint filed herein be and the 
same is hereby dismissed. 

i 

(2) That the tender of resignation as trustee by the de¬ 
fendant, Francis L. Hawes, be accepted, and Ray¬ 
mond D. Evans be and is hereby appointed substi¬ 
tute and sole trustee. 

I 

(3) That costs of suit be taxed against the plaintiff. 

T. ALLAN GOLDSBOROUGH, 
Justice. 

***** * * * * 

ASSIGNMENT OF ERROR 

Filed September 9, 1941 

Now comes the plaintiff in the above entitled cause 
her attorney and assignes the following errors: 

That the Court erred: 

(1) In dismissing plaintiff's complaint. 

(2) In holding that Francis L. Hawes was a bona fid^ 

I 

i 

i 

i 

i 

I 

i 

i 
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purchaser for value before' maturity of a -negotiable instru¬ 
ment. 

(3) In biding that the foreclosure sale in 1929 cancelled 
and paid off the 1926 obligation of William and Bertha Byrd. 

(4) In holding that the one-year statute of limitations 
has run as to the recovery of usury as to the 1926 transaction. 

(5) In holding that there was a bona fide unfriendly 
foreclosure of said premises in 1929, or that plaintiff was 
guilty of fraud against her husband, rendering her unable to 
ask the aid of a court of equity. 

(6) In holding that laches is a bar to the recovery of 
usury paid under the 1926 and 1929 transactions. 

(7) In not declaring the 1926 and 1929 notes the same 
obligation. 

(8) In not holding that Francis L. Hawes liable to plain¬ 

tiff for the usury paid on account of the 1929 and 1926 trust 
notes. ; - 

(9) In not cancelling the said 1929 second deed of trust 

note. 

(10) In failing to grant the prayers of plaintiff’s com¬ 
plaint. 

Signed (HENRY LINCOLN JOHNSON, JR.) 

Attorney for Plaintiff. 

ii 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLANT 

Direct Examination of Bertha Byrd 
By Mr. Johnson: 

Q. Do you know when it was for the first time, after 
1926, other than to make a payment? 

A. I think it was 1929 as far as I can remember. 

Q. What did you go there for? 

A. My house, that the home would belong to me in my 



name. 

Q. What did Mr. Hawes tell you with reference to jhat. 
what did Mr. Hawes tell you, did he tell you that could be 
arranged or anything about it? 

A. Yes, sir: he claimed that could be arranged, and he 
would arrange it for me. 

Q. He did? 


A. Yes. 

l 

Q. Subsequent to that time did you get the title in your 
name? 

A. As far as I know, it was supposed to be in my n^me. 
I don’t know. 

Q. Now, Mrs. Byrd, that is your signature, isn’t it? | 

A. Yes, it is. 

Q. Now, in 1929 when you signed this paper—that was 
the time you signed this paper, wasn’t it? 

A. Yes, sir. 

MR. JOHNSON: I want to intrude this in evidence, ^his 
is the stipulation that we have agreed to. It is already stipu¬ 
lated that this is in evidence, Your Honor. 

(The document above referred to was mailked 
Plaintiff’s Exhibit No. 1 and received in 
evidence.) 

* * * * * * * * * i * 


By Mr. Johnson: 

Q. That is your signature, too, isn’t it? 
A. Yes. 


Q. At this time in 1929, did you have any dealings vjuth 
any other person than the defendant, Mr. Hawes? 

A. I never knew anybody else. He fixed the whole thing. 
Q. To whom did you owe the money to before 1929 and 
after 1929, to whom did you owe money to? 

A. I don’t know nobody but Mr. Hawes. 

Q. And you paid him all the time? 

A. I paid him, yes. 


MR. JOHNSON: I will offer this other deed of trust. 

(The document above referred to was marked 
Plaintiff’s Exhibit No. 2 and received in 
evidence.) 
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***** ***** 

Cross Examination by Miss Hawes: 

A. No, my husband took care of that. 

Q. Before the 1929 foreclosure did you ask Mr. Hawes 
not to hold it? 

A. No, ma’m. 

Q. Now, Mrs. Byrd, in 1929 did you make a written 
agreement with Mr. Hawes about this foreclosure? 

A. No, Ma’m, nothing written about that, I don’t know. 
Q. What were the terms of this oral arrangement or 
agreement. 

A. Well, the foreclosure? 

Q. Yes. 

A. I don’t know, I asked Mr. Hawes, would he turn it 
over in my name, and take my husband’s name off, because 
my husband and I were separated. 

Q. Well, was there nothing more to it than that? 

A. Not as I know. 

Q. You didn’t reach any agreement about the money? 

A. No, Ma’m. 

Q. Did you ask Mr. Hawes whether he would take a re¬ 
newal note? 

A. No, Ma’m, I never asked him, because he said that 
he was going to attend to it, and I never asked him anything. 

THE COURT: Before I forget it, were you well at that 
time? 

THE WITNESS: Yes, sir; I was well. 

THE COURT: All right, proceed. 

By Miss Hawes: 

Q. When did you first become ill? 

A. I have been ill, not able to walk but just get around 
with a stick or something, going on four or five years. 

Q. WTiere did you make your payments? 

A. I used to make them at the bank at G Street. 

***** * * * * * 

Redirect Examination of Mrs. Byrd 
By Mr. Johnson: 

Q. Mrs. Byrd, you paid that money, didn’t you? 

A. Yes, sir. 

Q. That is all. 
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i 

MR. JOHNSON: I want to introduce this in evidence. 

MISS HAWES: I object. I don’t consider this is Rele¬ 
vant. This is the first trust. 

MR. JOHNSON: That is a paymant on the first tRust, 
in 1929, when she paid a bonus on the first trust and paid the 
insurance for three years at the time it is claimed that! she 
was forfeiting her title, and right to the property. 

THE COURT: Does the payment on the first trust }iold 
the year of limitation on the payment of the second trusty 

MR. JOHNSON: No, sir. That is merely submitted to 
show that at the time, or in collaboration with her statement 
she made arrangements to keep her property with Mr. H^wes 
when that foreclosure took place, she shows in substantiation 
of that that when that property was being advertised for Sale 
under that friendly foreclosure she renewed the first trust! for 
three years, and paid a bonus for it, and she also took lout 
insurance on the property that she was alleged, according to 
the defendant, to lose because she didn’t have any money, j 

THE COURT: I will admit it for whatever it is worth. 

MISS HAWES: I object on the ground that I don’t be¬ 
lieve it is relevant, it has to do with the first trust. 

THE COURT: It might be under certain circumstances, 
and it would only be given such consideration in spite of the 
fact that it is admitted as it is entitled to, because the Court 
may have to decide that it has no bearing on the issues in Ifhis 
case, but it is admitted. 

MISS HAWES: May I see that again? 

(The document was handed to Miss Hawes.) 

(The document above referred to was marked 
Plaintiff’s Exhibit No. 4 and received j in 
evidence.'* 

MR. JOHNSON: I am going to introduce as PlaintilfTs 
Exhibit No. 5 the matter which has been stipulated, about the 
payments from 1923, as nearly as I can get them. 

THE COURT: You say it has been stipulated. All right. 

(The document above referred to was marked 
Plaintiff’s Exhibit No. 5 and received ] in 
evidence.) 

+ # * * * * * * * i ♦ 
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THE COURT: If you want testimony simply showing 
that he went to the title company and received this particular 
paper, of course that is admissible. 

(The document above referred to was marked 

Plaintiff’s Exhibit No. 6 for identification.) 

% 

By Mr. Johnson: 

Q. I will show you this, and ask you what this is. 

. MISS HAWES: May I see that? 

MR. JOHNSON: Surely, it is just a note from the Per¬ 
petual about the $3500 loan. 

THE WITNESS: This is a notice from the Perpetual 
Company certifying its acceptance of the request loan. 

THE COURT: It is received. 

(The document above referred to was marked 
Plaintiff’s Exhibit No. 7 and received in 
evidence.) 

* * * * * # * * * * 

Direct Eaxamination District Title Company. 

THE COURT: That was the first time that the trust 
was made. All right. 

(The document above referred to was marked 
Plaintiff’s Exhibit No. 8 and reserved in 
evidence.) 

MR. JOHNSON: I think with Miss Hawes’ consent, 
instead of taking the original records of the title company, I 
have an exact duplicate original of the settlement sheet made 
out by the title company. 

THE COURT: Without objection it will be received. 

(The document above referred to was marked 
Plaintiff’s Exhibit No. 9 and was received in 
evidence.) 

MISS HAWES: If it is an exact copy, and the rest is 
admissible, it is all right. He just testified that it is an exact 
copy. 

THE WITNESS: Yes, we use a form of indelible pencil, 
and when we press that with a water press, it comes through 
in tissue paper, and that leaves the lines on original blurred. 
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By Mr. Johnson: 

Q. Do any of your records show how much money v^as 
received from Mr. Hawes to the District Title Company!in 
that settlement? 

A. Yes. On May 25, 1926, we received a check frpm 
Francis L. Hawes, in the amount of $2,286.60. 

THE COURT: That is the payment on what? 

By Mr. Johnson: 

Q. Can you refer to the settlement sheet and tell what 
that is for? 

A. Yes, by second trust net, that would evidently indicate 
to be a net proceeds from the second trust. 

Q. The net proceeds from the second trust? 

A. Yes, sir, 

Q. And that is the second trust that Mr. Hawes accom¬ 
panied with that note to your title company? 

A. Apparently, yes, it is the same amount of money In¬ 
volved. 

Q. And the same amount of the trust that was put bn 
record there, is that true? 

A. Yes, sir. 

MR. JOHNSON: I would like to introduce applicant's 

Exhibit No. 10, and ask that that be admitted. 

* * * * * * * * * * 

i 

THE COURT: It hasn’t been objected to. 

Cross Examination of Witness Dowling 

By Mr. Johnson: 

There is something that I want to call Your Honor’s at¬ 
tention. That sale took place in the offices of the Auctioneer, 
and not in front of the premises. 

THE COURT: Is there any statute about it? 

MR. JOHNSON: No, sir; except that it is usual to have 
it in front of the premises, they hang a sign out in front <bf 
the premises, and tell when the auction is going to be, and they 
raise a flag and ring a bell. 

THE COURT: All right. 

* * * * * :{< lit i)t i|t i)t 

Direct Examination of Mr. Hawes: 

THE WITNESS: In May of 1926 Mr. McKinlay at- 
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proached me and said that he had a note of Robinson's, which 
he wanted to sell. 

THE COURT: Is that Mr. McKinlay? 

THE WITNESS: Yes, sir. 

I don’t remember all of the details of it, but I told him 
that I didn’t want the note unless I had friendly trustees, 
sopie one that I could depend upon, and the new note was 
drawn making Mrs. Kelly the payee, and I took it over. 

The note was paid on from time to time from June until 
April of 1929, when the payment was made for the previous 
November. 

THE COURT: Was the note past due when you bought 
it? 

THE WITNESS: No, it was not. 

By Miss Hawes: 

Q. Tell the court about your records of that time, what 
happened to them? 

A. I have no records of the checks paid out at that time. 
In fact I had four different bank accounts, and only one of 
them has had available records of bank statement, and I 
couldn’t tell you just what I did pay for the note. 

THE COURT: There is no issue in this case as to what 
he paid for the note? 

MR. JOHNSON: No, sir. 

THE WITNESS: As far as the Byrds are concerned, I 
never have seen William Byrd at all, and that was long after 
the note was given, some time about the time of the foreclo¬ 
sure. 

By Miss Hawes: 

Q. What did you understand about this note when you 
bought it in 1926? 

A. I understood it was a good note, recommended by Mr. 
McKinlay, and I had bought notes from him before. 

Q. And were they good? 

A. Yes. 

Q. Tell about the payments between 1926 and 1929? 



MR. JOHNSON: I object, there is a balance due upon 
It, and it is stipulated what the balance due was in 1929, and 
how much had been paid. 

MISS HAWES: I don’t believe it has been, has it? 

MR. JOHNSON: There is a $2300 balance. 

MISS HAWES: It has not been stipulated. Your Horior, 
I think it is material to show just what was paid in, I want 

to show that $2,286.60 was not paid in. 

* * ♦ * * * * # 


THE COURT: Isn’t there any evidence of the amoiint 
actually paid? 


MR. JOHNSON: I have some that I can introduce. 

THE COURT: Was there a statement that this witness’s 
books were burned, and he was not able to say? 

MR. JOHNSON: We are unable to prove it except Iby 
this, if Your Honor pleases, and this manner. We have an 
original note of $3500, and here is the interest and payments 
on the principle from the period down to a period in Decen> 
ber, which shows a payment down to 2116.95. 

MISS HAWES: That is 1926 to 1929. 

MR. JOHNSON: That is the whole period that the note 

ran. 

THE COURT: Why isn’t that evidence of what was paiil? 

MR. JOHNSON: I agreed that it was, but Miss Hawjes 
wanted to make some inquiry about it, and I said that I had 
no objection to it, but it is already stipulated. 


THE COURT: All right. 

By Miss Hawes: 

Q. Tell what you remember about the 1929 foreclosure, 
and the circumstances leading up to it. 

A. The note was in arrears, seven months in arrears at 
the time that I foreclosed, and that was the reason for fore¬ 
closing. At the sale it was bid in for $2300, and although 
the amount due on the old note was only $2116, the expenses 
at that time as I figured it, brought it up to $2325. 

Q. Did you have any agreement with Mrs. Byrd? 

A. I can’t remember having any agreement. 

Q. Do you remember whether she expressed any desire? 
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A. Oh, yes, she did. 

Q. What did she say? 

A. She talked over the telephone. 

Q. But it was never any agreement? 

A. No contract was made. ’ • 

Q. Did you when you held that sale, did you intend to he 
a free agent in regard to it? 

MR. JOHNSON; I object to that. 

THE COURT: That objection is sustained. 

By Miss Hawes: 

Q. What was your intention? 

MR. JOHNSON: I object to that. 

THE COURT: The objection is sustained, intent hasn’t 

a thing in the world to do with this. 

* * * * * * * * * * 

THE COURT: Well, of course that is obvious, The 
Court understood that when this second trust was given in 
1926 by the plaintiff, and her husband, it was given to some 
third party and not transfered to this defendant, is that cor¬ 
rect? 

MR. JOHNSON: The third party is purely a straw party. 

THE COURT: That is the claim of the plaintiff. 

MR. JOHNSON: It is admitted by the defendant. 

THE COURT: I didn’t know that. 

THE WITNESS: This note differs from the other note 
in that it is only signed by Bertha Byrd. 

THE COURT: Does the plaintiff claim anything on the 
original transaction or w’hat was done in 1926, when this new 
second trust was given? 

MR. JOHNSON: I claim under both, and if Your Honor 
is of the opinion that by the agreement to have the foreclosure 
to get the property in her name, she curtailed any claim for 
interest, then I claim that after that time I am at least en¬ 
titled to have all of the interest on the 1929 transaction. 

THE COURT: What happened on the first time the sec¬ 
ond deed of trust was given, the Court has no information on 
that. 
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MR. JOHNSON: If your Honor please, may I suggest 

this. 

THE COURT: The Court doesn’t know, and this de¬ 
fendant as the court now understands it, at the time of;the 
orginal transaction he had no connection with the loan, and 
doesn’t know anything about the amount actually advanced, 
and he bought this note in good faith, before it was due, jand 
was an innocent purchaser without notice, and if he was, that 
is out. 

By Miss Hawes: 

Q. Explain how you happened to deed the land back to 
Mrs. Byrd in 1929 after the foreclosure sale. 

A. She requested, she wanted to get the property in her 
own name, and she had had thouble with her husband, and 
they had separated, and at that time I went to look for j the 
husband and I couldn’t find him, and in fact I never have Seen 
the husband, and she agreed to this proposition that I wbuld 
resell the property to her with no cash payment, and she wbuld 
get back a trust of $3000. 

Q. Was this before or after the foreclosure 

A. After the foreclosure. 

* * * * * * * * * j * 

By Mr. Johnson: 

Q. Is that your signature, Mr. Hawes, and your hand¬ 
writing? (Referring to Plaintiff’s Exhibit No. 8.) 

A. I guess it is, yes. 

Q. That is all. 

(Whereupon the witness was excused.) 

* * * * * * * * * * 

Cross Examination of Whitefield McKinlay. 

By Mr. Johnson: 

Q. How much discount did Mr. Hawes want for tjhat 
note? 

A. I took my oath, I have forgotten all about that, j 

Q. You have forgotten all about that? 

A. Yes, sir. 

THE COURT: Can you get the time when the transac¬ 
tion took place? I don’t think that the note has been exhibited 
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here. 

MR. JOHNSON: It is admitted by the pleadings that 
it was in 1926. 

THE COURT: Anything admitted by the pleadings, it 
is not necessary to prove. 

By Mr. Johnson: 

Q. It was in 1926, wasn’t it? 

A. Yes. 

Q. And do you remember how much the note was that 
you were selling? 

A. I don’t. 

Q. Do you remember how much you sold it for? 

A. No, I do not. 

Q. Do you remember how much you got paid for selling 

A. No, indeed. 

Q. You don’t remember anything about it? 

A. No, sir; any more than that I have sold a note, and on 
the strength of my relationship to him he bought it, and that 
was because of the fact that they discriminated againt South 
Washington, it got a black eye, and it was very hard for me. 

Q. You used to sell a lot of notes to Mr. Hawes? 

A. I sold a great deal. 

Q. And do you know how much he charged for all of his 
notes? Don’t you know that they always put a little extra on 
the note, don’t you know that that is true? 

MISS HAWES: I object to that, I don’t think that it is 
material. 

COURT: Objection sustained. 

By Mr. Johnson: 

Q. He buys the notes, you know that? 

A. No, unless he got something out of it. 

♦ * * * * * * * * * 

THE COURT: It would not have been the last payment 
if the money had been paid, and your interpretation can not 
be correct; I do not know what it means unless it means that 
you can’t bring suit until your debt is paid off, until the prin- 
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cipal is paid off in full; I don’t see how it could mean that. 

MR. JOHNSON: It does not mean payment in full. Th^ 
last payment of usury was made; the payment on the usurious 
debt was made. You have to bring it within one year of that 
day and you can see here is what happens very frequently—L 

THE COURT: But that case said that you can’t brine? 
it until the last payment is made, until the last payment oi> 
the debt is made? 

I 

MISS HAWES: The title company evidence is just som^ 
evidence of what happened at that time and I don’t feel th$ 
evidence is very complete. 

THE COURT: It is not contradicted, is it? 
***** ***** 

MISS HAWES: It is not contradicted except to the ex^- 
tent that Mr. Hawes has testified that he does not remembet 
a great deal about it and therefore he can not say positively 
that it is so or that it is not. 

THE COURT: That is hardly a contradiction, is it? It 
is the best evidence we have in the case, isn’t it? 

MISS HAWES: Yes, it is that. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


January Term, 1941 

I 


No. 7844 


J. OLIVER HILL, Administrator of the Estate of j 
Bertha Byrd, Appellant 
vs. 

FRANCIS L. HAWES and RAYMOND D. EVANS,j 

Appellees 


RENEWAL OF MOTION TO DISMISS FOR FAILURE 
TO NOTE APPEAL WITHIN TIME. j 

i 

Pursuant to authority granted by order of this Couirt 
dated November 13, 1941, petitioner, Francis L. Haw^s, 
renews ground (A) only, of his motion to dismiss filed Jufie 
4,1941, and moves the Court to dismiss the appeal for fail¬ 
ure of respondent to note the appeal within time. 

j 

1 . The respondent failed to file a notice of appeal with¬ 
in twenty days from the entry of judgment; a notice of ap¬ 
peal was not filed until June 3,1940 (Tr. 37), more than the 
twenty days allowed by Rule Number 10 of the Rules pf 
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the United States Court of Appeals for the District of Col¬ 
umbia with amendments to December 16, 1936, in effect at 
that time. The record in this case, docketed March 3, 1941, 
discloses that the lower Court entered a final judgment dis¬ 
missing the suit on May 7, 1940 (Tr. 36) and the docket en¬ 
try of the filing of the judgment was made by the Clerk of 
the District Court on May 7, 1940. (Tr. 36.) 

2. Respondent in an attempt to gain more time within 
which to note an appeal filed a motion in the District Court 
to enter judgment and direct the Clerk to notify parties 
(Tr. 38), on June 6, 1940, more than twenty days after the 
entry of the final judgment on May 7, 1940, which was op¬ 
posed by the petitioner in amended points and authorities 
filed in answer to this motion on June 7,1940. (Tr. 39.) This 
motion was subsequently dismissed by an order of the 
Court, June 24,1940. (Tr. 49.) 

3. The District Court, however, in order to give respond¬ 
ent an opportunity to note an appeal, entered an order va¬ 
cating the judgment of May 7, 1940, on the grounds that 
the Clerk failed to serve a notice of the entry of the judg¬ 
ment by mail on the plaintiff, and to make a note in the 
docket of the mailing. (Tr. 42.) This order was filed on 
June 13, 1940, more than twenty days after the final judg¬ 
ment entered on May 7, 1940, being 37 days later. The 
Court then filed on June 13, the same day, a judgment dif¬ 
ferent in form but identical in substance to that filed on 
May 7, 1940 (Tr. 41), more than twenty days after the en¬ 
try on the docket of the judgment of May 7,1940. This was 
a violation of Rule 6 (b) of the Federal Rules of Civil Pro¬ 
cedure, which provides that various periods of time for the 
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doing of an act at or within a specified time may be en¬ 
larged before the expiration of the time and even after j ex¬ 
piration of the time where there is excusable neglect. But 
this rule specifically provides that the Court may not ien- 
large the period for taking an appeal as provided by l^w. 
This would apply whether the neglect was excusable or j in¬ 
excusable. This was also in disregard of the guide to pie 
bar and to the Courts in the case of Burke v. Canfield ,j 72 
App. D. C. 127, 111 Fed. 2d 526, which held that infinite 
mischief has been produced in overlooking errors of form 
and prosecuting appeals in violation of the rules. ($ee 
Wilson Co. v. Ward , Vol. 69 W. L. Ii. 489, an opinion con¬ 
cerning Rule 6 (b) by Justice Luhring.) No application 
by motion or notice for this order of vacation was mUde 
either before or after the expiration of the twenty-day pe¬ 
riod from May 7, 1940, for noting an appeal. (See certif¬ 
icate of the Clerk attached hereto as Exhibit A.) 

I 

4. The notation of the judgment in the Civil Docket ion 

May 7, 1940 (Tr. 36) as provided in Rule 79 (a) and Rijile 

# 

58 of the Federal Rules of Civil Procedu^ constituted tjie 
entry of the judgment and the time from 'which it became 
effective for all purposes. A judgment is effective on its 
entry not the time of service of notice of the entry. Tjhe 
time for taking an appeal cannot be extended for failure 
to serve notice of the entry of the judgment on the parties. 

| 

Siegel vs. Margiotta, 102 Fed. 2d 525. The Court stated 
the law to be as follows: 

“* * * It has always been the uniform custom in feid- 
eral courts so far as we know to make the time to ap¬ 
peal begin with the entry of the judgment, not with its 


! 
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service upon the putative appellant; that the New 
Kules of Civil Procedure (28 U. S. C. A. following sec¬ 
tion 723 c) have not changed.,. Thus the Appellant must 
at Xhis risk keep watch upon the entry of an order..’/ 
(Italics supplied.) 

5. There was ample notice. After the hearing of this 
case on April 19, 1940, oral pronouncement in open court 
of the findings of fact and conclusions of law on April 24, 
1940 and the submission of proposed findings of fact by 
both parties on May 1, 1940 at which time Mr. Johnson ob¬ 
tained a few days to submit further findings which, how¬ 
ever, were never submitted, the findings of fact and decree 
were filed on May 7, 1940 and entered on the docket. It is 

quite apparent that Mr. Johnson was not in the dark in these 

» 

proceedings. We may infer also that if he had seriously in¬ 
tended to file additional findings of fact even after a “few 
days,” he would have discovered the entry of the decree. 
(See full statement of occurrences, Exhibit C.) Bertha 
Byrd was sent, as is customary, a clipping of the advertise¬ 
ment of the June 4, 1940 sale and her attorney admitted 
that she had received it long before the 20 days for taking 
an appeal had elapsed, but had not turned it over to him. 
(See amendment to certificate of Katherine N. Hawes, Ex¬ 
hibit D.) The newspaper clipping on the records of the 
auctioneer and the receipted bill from the newspaper shows 
that it appeared publicly in the newspaper on May 13, 18, 
25, 28, and June 3, 1940. On about June 3, 1940 Mr. John¬ 
son stated he did not know about the 20 day limit for noting 
an appeal. (See Exhibit C.) 

subsequently filed another notice of ap¬ 
peal on June 14,1940 (Tr. 43) more than twenty days after 


6 .^-Bet itioner 
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the final judgment entered by the lower Court on May 7, 
1940, being 38 days later. 

I 

7. Petitioner filed a motion in District Court on Jjine 
24,1940, to reconsider the order to vacate the judgment (|Tr. 
44) with an attached affidavit and exhibit (Tr. 47 & 48) 
which motion, affidavit and exhibit disclose that the respond¬ 
ent had notice or should have had notice of the entry of the 
decree of May 7, 1940, and that the Clerk of the District 
Court entered in his Civil Order Book a note of the mailing 
of the notice of entry of the judgment. Inasmuch as!no 
order overruling this motion has been entered (see attached 
certificate of the Clerk of the District Court, Exhibit jA) 
petitioner offers the explanation to the Court of Appeals 

that the Court below did overrule said motion stating that 

’ 

it did not wish to cut off any person from an appeal, and 
that petitioner’s attorney (see certificate, Exhibit B) did 
draw up an order overruling said motion when it becaiue 
evident that the record was remaining incomplete and did 
present this order to respondent’s attorney, for signing and 
filing. | 


8 . It is a well recognized policy of the law to prohibit 
and prevent continuously delayed and uncertain litigation 
of an issue after litigants have had their day in Court and 
have been afforded due process of law. This policy is strict- 

lv enforced in order that societv may not be continuously 

! 

stirred up and harassed by long-continued, uncertain lijfci- 
gation, the continuance and uncertainty of which is more 
detrimental to litigants and society than any alleged orig¬ 
inal grievance of one member of society against another. 
The constant and continuous failure of attorneys ahd 


j 
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Courts to comply with the rules of Court results in an on¬ 
erous burden to the litigants involved and to society as a 
whole. 

Respectfully submitted, 

JOHN B. GUNION, 
KATHERINE H. HAWES, 
Attorneys for Petitioner, 
Francis L. Hawes, 

1420 New York Avenue, N. W. 


Exhibit A. 

IN THE DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia. 


Bertha Byrd, 


Plaintiff, 


vs. 


r Civil Action 5003. 


Francis L. Hawes, et al. 


CERTIFICATE OF THE CLERK. 


This is to certify that the record of Bertha Byrd vs. Fran¬ 
cis L. Hawes, Civil Action Number 5003 does not show the 
filing of any motion, or notice in writing to vacate the judg¬ 
ment of May 7, 1940. The only entry concerning vacation 
of the judgment is that of the order of June 13, 1940 vacat¬ 
ing the judgment; nor does the record show* that any order 
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overruling the motion to reconsider order vacating judg¬ 
ment has been entered. 


CHARLE E STEWART Clerk 
By Chas. D. Coflin 
Assist Clerk 

May 12,1941 
(Seal) 


Exhibit B. 

John B. Gunion, attorney for appellee, Francis L. Hawes, 
certifies that the District Court overruled the motioh to 
reconsider the order vacating the judgment stating tha|t it 
did not wish to cut off anyone from his opportunity to l^ave 
a review of its decision in the case. This was in the ehrly 
fall of the year of 1940; that he later became aware that no 
order had been presented showing that the motion had been 
overruled and the record was incomplete; that he drew up an 
order overruling the motion and presented it to an associ¬ 
ate of appellant’s attorney for signing and filing. 

JOHN B. GUNIOlj. 
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Exhibit C. 

CERTIFICATE OF KATHERINE N. HAWES 
ATTORNEY FOR FRANCIS L. HAWES IN 
PROCEEDINGS IN DISTRICT COURT. 

I, Katherine N. Hawes, attorney for Francis L. Hawes in 
the proceedings in this case in the District Court of the 
United States for the District of Columbia, do hereby certi¬ 
fy that I have a personal recollection of the sequence of 
events in the case at bar from April 18, 1940 through the 
following summer, and that this recollection is fortified by 
memoranda made by me on my personal desk calendar and 
on copies of papers filed with the court. 

The trial in this case w*as set for April 18, 1940 but was 
postponed to the following day at the instance of the plain¬ 
tiff. On Friday, April 19, 1940 the case was heard in 
open court. At the termination of the hearing Judge 
Goldsborough indicated that he w T ould take the case under 
advisement and read the brief which I had submitted at 
that time. Later Judge Goldsborough’s Clerk, Mr. Molen- 
off, telephoned me to ask whether I w T as having the trans¬ 
cript of the evidence written up, to which I replied that I 
would do so if it would be helpful to Judge Goldsborough. 
Whereupon I ordered the stenographic transcript and 
requested that it be taken direct to Judge Goldsborough. 
I believe Judge Goldsborough received the transcript on 
Monday, April 22,1940. The decision in this case wras ren¬ 
dered in open court on Wednesday, April 24,1940, at which 
time the attorneys for plaintiff and defendant were pres¬ 
ent and were directed to draw up findings of fact, conclu¬ 
sion of law and a decree in accordance with the ruling of 
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Judge Goldsborough dismissing the complaint. A con¬ 
ference with Judge Goldsborough in chambers was; set 
for Tuesday, April 30, 1940, but was postponed one day 
to Wednesday, May 1, 1940, on which day this attorneV of 
record submitted her version of the findings of fact, ton- 
elusions of law and decree and Mr. Henry Lincoln Johnkon, 
Jr., attorney for plaintiff, submitted his version of the find¬ 
ings of fact. Mr. Johnson and I exchanged copies of these 
papers in the Judge’s chambers. Judge Goldsborough care¬ 
fully read the papers submitted and then indicated thaj he 
would sign the findings of fact, conclusions of law and;de¬ 
cree submitted by me. Mr. Johnson objected and entejred 
into a heated discussion with Judge Goldsborough. Where¬ 
upon, Judge Goldsborough stated that he would hold up the 
signing of the papers submitted by me for a few days in 
order to give Mr. Johnson opportunity to make further sug¬ 
gestions in writing. So far as this attorney knows hnd 
the record shows no further suggestions were ever mjjide 
by Mr. Johnson, and the decree was forthwith entered! as 
of May 7, 1940. 

i 

The first hint that this attorney of record had that plajin- 
tiff was considering appealing the case at bar was on June 
3,1940 in a telephone conversation with plaintiff’s attorney. 
Mr. Johnson then orally notified me that plaintiff was 
going to appeal and that he was going to ask the court ; to 
enjoin defendant from a proposed foreclosure sale. I an¬ 
swered that plaintiff could not appeal, that it was too late. 
Whereupon, Mr. Johnson rejoined that plaintiff had 40 
days from the date of the entry of judgment and that the 
time for appeal had not elapsed. Thereupon we entered in¬ 
to an argument over the content of the rules of the courts, 
and Mr. Johnson plainly stated that he did not know aboiit 
the twenty day rule. ; 


I 
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Appellant, plaintiff below, never filed a motion to va¬ 
cate the judgment of May 7, 1940, but did file a Motion to 
enter Judgment and direct Clerk to notify parties, on June 
6 , 1940. On this same day the attorneys for plaintiff and 
defendant appeared in open court before Judge Goldsbor- 
ough for the purpose of arguing the granting of an exten¬ 
sion of time to plaintiff for noting an appeal. This matter 
was presented orally after the twenty day period for ap¬ 
peal had lapsed and not by motion. Judge Goldsborough 
indicated that he did not wish to foreclose plaintiff’s right 
to appeal and that he would extend the time for taking the 
appeal. Just as this attorney was preparing to leave court 
after Judge Goldsborough’s decision, the plaintiff’s attor¬ 
ney handed this attorney a copy of the above mentioned 
Motion to enter Judgment, the only motion filed by plain¬ 
tiff with reference to securing more time for taking an 
appeal. Judge Goldsborough’s Clerk, Mr. Molenoff, later 
informed this attorney that Judge Goldsborough had di¬ 
rected Mr. Johnson to withdraw the motion he had filed, and 
stated further that Judge Goldsborough was not considering 
this motion. Judge Goldsborough, then, without notice to 
this attorney of record or giving her opportunity to be 
heard on the matter and as a complete surprise, entered 
an order vacating the original decree of May 7, 1940 on 
June 13,1940 and entering a new Judgment as of that date. 
Copies of these orders of June 13, 1940 were never sub¬ 
mitted or sent to this attorney and it became necessary for 
me to copy them at the courthouse. On June 24,1940 plain¬ 
tiff’s Motion to enter Judgment and direct Clerk to notify 
parties, which had been duly answered by the defendant, 
came up for hearing in Motions Court, said motion never 
having been withdrawn. Judge O’Donoghue dismissed the 
motion. 


KATHERINE N. HAWES. 


I 
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Exhibit D. 

I 

i 

I 

AMENDMENT TO CERTIFICATE OF 

KATHERINE N. HAWES j 

I 

(Filed herewith for first time) 

i 

Katherine N. Hawes further states that Henry L. Jphn- 
son Jr. Esq. on or about June 3,1940 stated in the telephone 
conversation, referred to in the original certificate (Ex¬ 
hibit C), that Mrs. Byrd had received a clipping of j the 
newspaper advertisement of the foreclosure sale but jhad 
not turned it over to him. 

KATHERINE N. HAWES. 


i 


i 


i 

i 

i 
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Exhibit E. 

(Filed herewith for first time) 

Book 71 Folio 280 Phones, NAtional 3090—3091 

Account Sales of 616 K STREET, SOUTHWEST. 

Sold for account of RAYMOND D. EVANS, Subsituted 
and Sole Trustee. 

by THOMAS J. OWEN & SON, 

Real Estate Auctioneers and Appraisers, 

1431 Eye Street Northwest, 

Washington, D. C. 

THOS. J. OWEN & SON, Auctioneers 
1431 Eye Street, Northwest 


TRUSTEE’S SALE OF VALUABLE 
BRICK DWELLING KNOWN AS 
PREMISES NO. 616 K STREET, 
SOUTHWEST. 

By virtue of a certain deed of trust duly 
recorded, in Liber No. 6350, Folio 353 et seq, 
of the land records of the District of Colum¬ 
bia, and at the request of the party secured 
thereby, the undersigned trustee will sell, at 
public auction in front of the premises, on 
TUESDAY THE FOURTH DAY OF JUNE 
A. D. 1940, AT THREE O’CLOCK P. M., the 
following-described land and premises, situ¬ 
ate in the District of Columbia, and desig¬ 
nated as and being lot 35 in John Van Ris- 
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1 

i 

wick’s subdivision of lots in Square 471 as 
per plat recorded in the Office of the Surveyor 
for the District of Columbia in Liber W. F. 
at folio 30. 

i 

i 

j 

June 4,1940 

Terms: Sold subject to a prior deed of 
trust for $3,500.00 now overdue, further par¬ 
ticulars of which will be announced at time of 

i 

| 

sale; the purchase price above said trust to 
be paid in cash. A deposit of $300.00 requir¬ 
ed. Conveyancing, recording, revenue 

stamps, etc., at purchaser’s cost. Terms to 
be complied with within thirty days, other¬ 
wise deposit forfeited and the property may 
be advertised and resold at the discretion of 

1 

1 

j 

i 

the trustee. 


RAYMOND D. EVANS, 
Substituted and Sole Trustee. 


KATHERINE N. HAWES, 
Attorney for Holder of Note. 

| 

Appointed in Civil Action No. 5003. 

I 

mayl3,18,25,28,ju3 

June 4,1040 

i 

Sold to J. Oliver Hill for. 

Subject to prior deed of trust (overdue) for . 

i 

... .$1,200.00 
.... 3,50(j.00 

“ li overdue interest 

“ “ “ taxes 

“ “ appeal filed in Court of Appeals 

$4,70d.00 

1 

1 

| 


I 


I 
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Charges 


To Herald. T .$ 30.00 

“ Fee ... 25.00 

“ Balance ... 245.00 


By Deposit $300.00 $300.00 


Exhibit F. 

(Filed herewith for the first time) 

TIMES HERALD 
Published Daily and Sunday 
Washington, D. C. 

June 3, 1940 

Thos. J. Owen & Son 
1431 Eye Street, N. W. 

Washington, D. C. 

Trustees : 

Raymond D. Evans 

Classified Advertising 
Date 
1940 

May 13, 18, 25, 28; June 3 
616 K Street, S. W. 

PAID 
Times - Herald 
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BRIEF ON THE MERITS. 

I 

i 

COUNTER STATEMENT OF THE CASE. 

j 

In 1926 Whitfield McKinley as agent for Charles E. 
Robinson, the owner of a note of William and Bertha Byrd 
secured by a deed of trust on 616 K Street S. W. offered the 
note for sale to Francis L. Hawes, who agreed to purchase 
it if he could have friendly and dependable trustees h} the 
deed of trust. (Appellant’s App. 29 and 30; Appellee’s 
App. 8 afnd 9.) He purchased the note in good faith, 
before maturity and for value. (Appellant’s App. 29 and 
30; Appellee’s App. 7 and 8.) A new note, secured by 
a new deed of trust with trustees designated by Frances L. 
Hawes, was executed by William and Bertha Byrd payjable 
to Georgie H. Kelly, who was Mr. Hawes’ agent, and!Mr. 
Hawes took over the note. (Pltf’s Exh. 1 at Tr. 152;] Ap¬ 
pellant’s App. 30.) The two notes have been canceled j and 
only partial evidence of their contents is available. Evi¬ 
dence introduced by Mrs. Byrd showed that Charley E. 
Robinson received the money. (Pltf’s Exhs. 8 and 9 at 
Tr. 161 and 162.) Mr. Hawes claimed that the unprotected 
1929 public auction foreclosure sale was held because of de¬ 
fault in payments; that only about $1,485.05 in principal 
and $535.91 in interest had been paid in; that there whs a 
balance due of about $2,300. (Appellant’s App. 1, 2, 30 h^d 
31; Pltf’s. Exh. 5 at Tr. 157; Appellee’s App. 6-8.) He bijlin 
the property for $2,300. (Appellant’s App. 2 and 14// -Ap- 
p eHc e^ o App r -T r) Mrs. Byrd testified that she wanted!the 
home in her name. (Appellant’s App. 24 and 25.) She 
stated that there was no written agreement before jthe 
foreclosure. (Appellant’s App. 26.) She asked Mr. Haiwes 


i 

I 

I 
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to turn it over in her name and take her husband’s name off 
because she and her husband had separated. (Appellant’s 
App. 26.) Before Mr. Hawes sold the property to her for 
$3000 after the 1929 foreclosure he went to look for William 
Byrd. (Appellant’s App. 33.) At the time this suit was filed 
Charles E. Robinson and William Byrd were dead and the 
settlement clerk of the title company was missing. (Appel¬ 
lee’s App. 2, 1 and 4.) Whitfield McKinley was 83 years 
old at the time of the trial and could not remember the de¬ 
tails of the 1926 transaction, nor could Francis L. Hawes. 
(Appellant’s App. 30.) Bertha Byrd knew nothing about 
this transaction and could not tell what happened in 1929 
except that she wanted the property in her own name. (Ap¬ 
pellee’s App. 1; Appellant’s App. 26.) Bertha Byrd dealt 
with Mr. Hawes directly when she negotiated concerning 
the property in 1929. (Appellant’s App. 25.) Her brother 
and lawyer, ,T. Oliver Hill, took an interest in the property 
during the last few years. (Appellee’s App. 2 and 3.) 
Bertha Byrd did not know why she had not filed suit before. 
(Appellee’s.App. 2^-}) 

SUMMARY OF ARGUMENT. 

I. 

In 1926 Defendant, Francis L. Hawes, was in the Posi¬ 
tion of a Bona Fide Purchaser for Value Before Ma¬ 
turity of a Negotiable Instrument in a Court of Equity. 

Appellee, Hawes, in good faith agreed to purchase an 
already existent unmatured $3,600 obligation and deed of 
trust on 616 K Street, S. W. of William and Bertha Byrd, 
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held by Charles E. Robinson in the year of 1926 and offered 
for sale for Robinson by Whitfield McKinley, provided be 
could have friendly and dependable trustees designated in 
a new note. A new note and new deed of trust were execut¬ 
ed direct to Georgie H. Kelly, agent for Mr. Hawes, vjith 
Raymond D. Evans and Whitfield McKinley as trustees. 
The Robinson note was not overdue and appellee had no 
notice of defects. There was'no defect shown in the title 
of the Robinson note by appellant; in fact appellant ignores 
this evidence. Appellee, Hawes, was in the position of a 
bona fide purchaser for value before maturity of a negoti¬ 
able instrument. The transaction was equitably in the 
nature of a novation. The 1926 note to the agent of appellee 
should be deemed valid for the face amount thereof, $3,0oO. 
The only evidence introduced by appellant tended to sHow 
that Robinson may have been the agent or accommodation 
party of the Byrds for the purpose of selling it, by reajson 
of which appellant was estopped to deny its validity; plain¬ 
tiff was further estopped by her execution with her Hus¬ 
band of the 1926 note. 

n. 

i 

i 

The 1929 Foreclosure Saxe Cancelled and Paid off ^he 
1926 Obligation of William and Bertha Byrd. 

In 1929, the 1926 note of William and Henry Byrd wa$ in 
default in payment of principal and interest; the amount 
paid was only $1,484.05 in principal and $545.91 in interest. 
Thus William and Bertha Byrd had not paid back the prin¬ 
cipal of $2,286.80 exclusive of interest which appellant 
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claims was all that was due appellee. The trustees of the 
1926 deed of trust, Raymond D. Evans and Whitefield Mc¬ 
Kinley, ordered the auctioneer Dowling to hold a public 
foreclosure sale after advertisement in the newspaper. 
Plaintiff did not materially attack this sale in the court be¬ 
low’. At the sale, appellee, Haw’es, as he had a perfect right 
to do, bid in the property for $2,300, the amount due on the 
1926 note plus expenses of -foreclosure, and credited the 
amount on the note, as provided for by statute. He took 
title in the name of Georgie H. Kelly. The records of the 
auctioneer show no protest against the sale. The 1929 fore¬ 
closure sale was validly held upon default in payment of 
principal and interest under the 1926 obligation; it ex¬ 
tinguished the equity of the Byrds and cancelled and paid 
off their 1926 obligation. Appellee obtained valid title to 
the premises in the name of his agent, Georgie H. Kelly. 

m. 

i 

The One Year Statute of Limitations for the Recovery 
of Usury Has Run as to any Right of Action that May 
Have Accrued in 1929 Under the 1926 Obligation. 

Since the 1929 foreclosure sale cancelled and paid off the 
obligation of William and Bertha Byrd, any right of action 
to recover alleged usury accrued as of that time. When suit 
was not filed until December 2,1939, the one year statutory 
limit for the recovery of usury had run. 
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IV. 

In 1929 There was Either (1) a Bona Fide Sale of the 
Premises in Suit to the Plaintiff as Claimed by Defend¬ 
ant, or (2) the Plaintiff has no Standing in a Court of 
Equity Because of her Claim That she Induced the 
Foreclosure Sale and Subsequent Deed and Deed of Trust 
of 1929 for the Purpose of Defrauding a Third Party her 
Husband. 

In 1929, subsequent to the foreclosure sale, Mr. Ha^es 
through Georgie H. Kelly deeded the premises purchased 
at the sale to Bertha Byrd, alone, for $3000 for which she 
gave her note secured by a second deed of trust on the 
property to Georgie H. Kelly, the owner of record, for| ap¬ 
pellee. Bertha Byrd claimed that the 1929 foreclosure jsale 
was held, and the subsequent deed and deed of trust made, 
all as a part of an agreement or arrangement between} ap¬ 
pellee and her whereby the premises, owned by her husband 
and her were to be placed in her name alone because j;hey 
had separated. There was no evidence that William Byrd 
“refused to sign” a renewal trust. He was dead atj the 
time of the trial so that such evidence was incompetent un¬ 
der our code. Mrs. Byrd did not want a renewal of! the 
1926 trust in 1929. She wanted to purchase the property 
from appellee after the foreclosure for herself, alone. iShe 
stated positively that there was no written agreement be¬ 
fore the foreclosure. There was no evidence of any agree¬ 
ment. When she formed her intent to get rid of her 1ms- 
band’s name in the property is not certain; but theife is 
certainty that she was glad to get rid of it. This qourt 
cannot judge what the relative rights of this husbandj and 
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wife were. This is not a divorce suit. This sale to plaintiff, 
Bertha Byrd, alone, in 1926 was either a bona fide sale of 
the premises in suit as an entirely new matter, or she has no 
standing in court because of her claim that she induced 
the foreclosure sale and subsequent resale to her for the 
purposes of defrauding her husband. She was not entitled 
to approach the court with unclean hands or with a claim 
that she was a party in pari-delicto. It matters not that 
the object of her fraud was dead at the time of the suit. 
This court has often rejected such argument. 

V. 

Both the 1929 and 1939 Foreclosure Sales Were Validly 
and Properly Held Upon Default in the Payment of 
Principal and Interest Under the Obligations of 1926 and 
1929, Respectively. 

The validity of the 1929 foreclosure sale is discussed 
under II, supra, of this summary. It is not necessary to 
take up the 1939 foreclosure sale since appellant makes no 
mention of it in his brief. 


VI. 

Laches is a bar to Recovery Under Both the 1926 and 
1929 Transactions. 

The plaintiff failed to sustain the burden of proving 
usury. Material witnesses, Charles E. Robinson and Wil¬ 
liam Byrd, are dead. Bertha Byrd’s recollection of events 
in 1926 was non-existent. Eighty-three year old Whitfield 
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McKinley and Francis L. Hawes had some recollection. 
Suit was not brought when the matter was fresh an<^ the 
witnesses available. Laches was properly applied td the 
1926 transaction. The testimony of Bertha Byrd about the 
1929 transactions was vague and uncertain. She dealt with 
Mr. Hawes with her eyes open. During the last few yiears 
her brother and lawyer, J. Oliver Hill, managed her affjairs. 
Bertha Byrd retained the benefits acquired under the {1926 
and 1929 transactions for thirteen years. She claimed to 
have procured the 1929 foreclosure, and deed from appellee 
in 1929 to get the property in her own name. Such con¬ 
duct calls for estoppel, especially after a delay of ten years. 
She acquiesced in her position and by acts and deed$ in¬ 
dicated an intentional waiver of any right to set aside these 
transactions. The statutory one year limit for the recovery 
of alleged usury bars recovery of payments made more than 
one year prior to this suit. Laches is a bar to recovery of 
any payments, including those made within one year of Suit, 
when the basis of the claim is in grave doubt. 


ARGUMENT. 

I. 


In 1926 Defendant, Francis L. Hawes, was in the position 
of a bona fide purchaser for value before maturity of a 
negotiable instrument in a court of equity. 

Finding of Fact I of the court below is not dispute^ by 
appellant, supports the above conclusion of law, and is 
therefore final. 
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Evidence in Support of Finding of Fact I. 

Positive evidence demonstrated that appellee was a bona 
fide purchaser before maturity for value of the note and 
deed of trust of the Byrds owned by Robinson and offered 
for sale by McKinley. (Appellee’s App.<; S and 9; Appel¬ 
lant’s App. 29 and 30.) This was replaced by a new note 
so that appellee could have friendly trustees. (Appellant’s 
App. 30.) Neither of these canceled notes was available 
as evidence. However, there was proof that the 1926 
note was negotiable in form. (Plaintiff's Exh. 1 at 
Tr. 152 and Exh. 5 at Tr. 157.) The logical inference 
from all the evidence was that the Robinson note was the 
usual negotiable deed of trust note customarily used in the 
District of Columbia, that it was similar in form and con¬ 
tent to the second note which replaced it. From the fact 
that appellee stated that he purchased this note before 
maturity the court below inferred that the note was nego¬ 
tiated to him. Concurrently with the issuance of the new 
note and new security the old note and security undoubt¬ 
edly were canceled, probably under supervision of the 
Title Company. (Appellant’s App. 30; Plaintiff’s Exh. 
8, 9 and 1 at Tr. 161, 162 and 152.) There was no attack 
on the title of the Robinson note as usurious; the claim of 
usury rested solely on evidence of the Title Company in¬ 
troduced without benefit of any person who had personal 
knowledge of its meaning. (Appellee’s App. 4.) The only 
explanation of the meaning of “By second trust (net) 
_2286.80” on the title sheet led to the erudite con¬ 
clusion that this represented a net amount similar to the 
$3,284.50 net from the $3500 coming from Arms and Drury 
after deductions for commission, fire insurance and con¬ 
veyancing fee. (Appellee’s App. 4, 5 and 6.) The only 
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evidence of a bonus or commission from the Title Com¬ 
pany’s record and witness was of the $200 taken by Atms 
and Drury (id.). The settlement sheet shows definitely 
that $833.59 was paid to Charles E). Robinson. Perhaps 
he was thus reimbursed for his services as an accommqda- 
tion party on the obligation sold through McKinley to;ap¬ 
pellee. Appellant is mistaken in alleging that appelle^ in¬ 
structed the Title Company to turn any money over to the 
Byrds. Nor is he correct in so positively stating that j ap¬ 
pellee drafted and sent a note to the Title Company (Plain¬ 
tiff’s Exh. 8 at Tr. 161.) Laches arising out of deaths of 

material witnesses, dimness of memories and loss of evi- 

| 

dence is discussed under that heading in this brief. 

i 

I 

Argument of the Law. 

i 

While defenses subsequently discussed in this t^rief 
should preclude the necessity of looking at this early 1926 
transaction, the stress laid by appellant on partial evi¬ 
dence of events happening in the long forgotten yeajr of 
1926 leads appellee to a full counter argument. Due to loss 
of evidence, dimmed memories and deaths of material iwit- 
nesses, the basis of appellant’s case is not clear; and be¬ 
cause of the long delay in bringing suit, amounting to 
laches, the evidence of what transpired in 1926 must re¬ 
main clouded in doubt. Because the evidence is incomplete 
one can make a number of analyses of the situation. The 
following paragraphs will discuss the position of appellee 
as a bona fide purchaser of the two negotiable instruments 
of 1926; the taking the second note as a novation; and the 
protection afforded the bona fide purchaser of an obliga¬ 
tion, negotiable or nonnegotiable, issued to an accommoda¬ 
tion or dummy party for the purpose of discounting ijt. 

| 

i 

i 




24 


1. Good Faith Negotiation of Robinson Note 

The evidence of appellee’s purchase in good faith for 
value before maturity of the Byrds’ $3600 obligation held 
by Robinson was without contradiction. 

Appellee’s good faith cannot be attacked. Because ap¬ 
pellee relied on representations of validity made by the 
holder of the deed of trust note through McKinley and also 
trusted the Title Company to superintend the issuance of 
the new second deed of trust and cancellation of the old 
one, there was no duty on appellee to search the records in 
the Office of the Recorder of Deeds to confirm his under¬ 
standing of the situation. Miller v. Schwinn, case No. 7409 
in this Court, 68 W. L. R. 901. 

The purchase of the note at a discount constitutes suf¬ 
ficient value or consideration, for it has been held repeat¬ 
edly that commercial paper sold on the open market is 
worth just what it will bring irrespective of face value and 
the discount is not usury. MetropoliUm Loan a/nd Trust 
Co. v. Schaffer, 44 App. D. C. 356, 44 W. L. R. 114; Mon- 
•#? e J/o ^ jLh ^ 345; and McNeill 

v. Luly^u^ra. Appeltee may not have taken a discount, 
but if he paid no more than $2286.80 for the $3600 note to 
Robinson he paid sufficient value. The Byrds subsequently 
proved to be a poor credit risk, fully justifying any sale 
below face value. 

The inferences drawn from the scant evidence hereto¬ 
fore discussed led to the conclusion by the court below that 
the old note was presumably negotiable and was nego- 
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I 

i 

i 


tiated by Robinson to Hawes. This may have occurred 
by indorsement and delivery of order paper, by delivery 
of bearer paper, or by delivery of the note without jmore 
to the Title Company or McKinley to be canceled when 
the new note was executed and delivered to appellee, j The 
original note was presumably canceled when the news note 
and new security were issued direct to Mr. Hawes. Adams 
v. Jenkins, 16 Gray (Mass.) 146. It is more than }ikely 
that the old note in form similar to the new one w^,s in¬ 
dorsed by Robinson and delivered to Hawes or someone 
for him, thus constituting appellee a bona fide indorsee for 
value within Sections 1181 and 1&56 of the Code of the 
District of Columbia, 1901 . But even if the note whs de¬ 
livered up for cancelation without indorsement appellee 
was still a holder in due course. Section 1334 of the Code 
of the District of Columbia, 1901 recognizes that an irlstru- 
ment is negotiated when it is transferred from one person 
to another in such manner as to constitute the transferee 
the holder thereof, and of course delivery may be actual 
or constructive. See Brannon’s, The Negotiable Instru¬ 
ments Law, 6th Edition, Beutel, pages 464 and 543, for 
a liberal interpretation of the subject of negotiation.! 

However, it is not necessary for appellee to rely [upon 
the protection afforded by the Negotiable Instruments 
Law to the holder in due course, for no usury or defect 
in the title of the note held by Charles E. Robinson has 
been established. 

Appellant’s cited cases concern negotiation of a [note 
with a title defective for usury; e. g. Keene v. Beham and 

Bowen v. Mt. Vernon Savings Bank. Appellant attacks 

I 

i 

j 

i 



26 


the purchase of the Robinson note by alleging that it was 
subterfuge to cover up usury similar to that illustrated by 
the case of Quinn v. National Mortgage md Investment 
Corp.j Case No. 5263, in this Court. The facts do not sup¬ 
port this contention. In that case the alleged purchaser of 
the old note replaced by a new one named the former 
payee as payee of the new note. (See p. 40 of the brief of 
that case.) It was argued that this payee was the alleged 
purchaser’s agent used as payee in both instances to cover 
up a usurious loan. The uncontradicted evidence in the 
case at bar clearly distinguishes it from the cited case, for 
appellee bought a note of Robinson’s. McKinley was sent 
by Robinson and was Robinson’s agent; appellee thought 
the note was good and McKinley represented that it was. 
Appellee did not name Robinson as payee of the new note 
but named his own agent, Georgie H. Kelly, and appellee 
had no contact with either Robinson or the Byrds at that 
time. There is every showing in the case at bar that ap¬ 
pellee acted in good faith, and no showing of an intent to 
exact usury. 

2. Novation 

The cancellation of the Robinson note was definitely 
consideration for the new note to appellee. This was the 
result of the performance of the concurrent conditions of 
release of the old note upon issuance of the new one. Such 
consideration has been upheld by this Court. Kiess v. 
Baldwin, 64 App. D. C. 66, 74 Fed. (2d) 470. Appellant 
has no complaint when one obligation or creditor is sub¬ 
stituted for another. See Lee v. Mitchem, 69 App. D. C. 17, 
98 Fed. (2d) 298. An antecedent or preexisting debt con¬ 
stitutes value under Section 1329 of the Code of the Dis - 
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trict of Columbia, 1901. Since no defect in the title of the 
Robinson note was shown its cancelation was valid consid¬ 
eration for the new note. 

i 

3. Bona Fide Negotiation of the New 1926 Note for 

Value 

Appellee is in the position of a holder in due course of 
the new negotiable 1926 note. This obligation for $$600 
is deemed prima facie to have been issued for a valuable 
consideration and the signature of the Byrds deemed pfima 
facie to have been affixed for value. Section 1328 of the 
Code of the District of Columbia, 1901 ; Towles v. Tarnier, 
21 App. D. C. 530; Chase v. Dupont National Bank of 
Washington, D. C., 277 Fed. 235 (Eastern Dist. of Penha.) 
This prima facie case for consideration has not beep re¬ 
butted. Further, there was positive proof of consideration 
as heretofore discussed. Appellee’s position, through his 
agent, Georgie H. Kelly, who was named as payee, is that 
of a holder. ‘‘Holder” means the payee or indorsee of 
a note who is in possession of it, or the bearer theijeof, 
Section 1304 of the Code of the District of Columbia, itpOl. 
Appellee’s good faith has been previously discussed. S^nce 
the instrument was regular on its face, not due when ap¬ 
pellee became the holder of it, was supported by valuable 
consideration and was taken in good faith with no notice 
of any infirmity of title of the person negotiating it, i ap¬ 
pellee is a holder in due course. Section 1356 of the Code 
of the District of Columbia, 1901. The makers, in this <?ase 
the Byrds, and Robinson may be considered as the persons 
jointly negotiating the new note to appellee as a payee 
holder in due course. See discussion of liberal viewpoints 
on page 543 and following of Bramum’s, The Negotiable 
Instrument Law, 6th Edition, Beutel. 

I 

i 

i 

i 
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4. Obligation Executed for Purpose of Discounting It 

i 

The scant evidence of the events of 1926 inevitably lead 
one to the conclusion that Robinson most likely was named 
a dummy payee in the first note by the Byrds so that their 
apparently valid obligation could be used to raise money 
by the device of a sale at a discount on the open market 
to an innocent purchaser. Certainly the receipt by Rob¬ 
inson of $833.59 points to consideration for his lending 
his credit by acting as accommodation payee. The use of 
straw, dummy and accommodation parties in notes and 
mortgages is a familiar device, and the cases hold that the 
borrower cannot claim the discount to be usury as against 
an innocent purchaser of such obligation. McNeill v. Lilly, 
65 App. D. C. 210, 82 F. (2d) 620; Hollander v. Gale, 100 
N. J. Eq. 467, 135 A. 465, a case of a dummy mortgagee; 
Medical Arts Building Co. v. Southern Finance and De¬ 
velopment Co., 29 Fed. (2d) 969; Sparhaick v. Cochran, 
22 Fed. Cas. No. 13,203, p. 854; Union Dime Sav. Inst. v. 
Sanford, 97 N. Y. 652; and Union Dime Sav. Inst v. Wil- 
mot, 94 N. Y. 221, 46 Am. R. 137. 

Accommodation paper, commercial and non-commercial, 
has a unique position in the law merchant, for the good 
faith of the purchaser for value before maturity of such 
paper is consistent with the knowledge that it is accommo¬ 
dation paper, that the instrument lacks consideration. In 
McNeil vs. Lilly, supra, Stroman purchased notes executed 
by McNeil to himself at a 25% discount. This discount 
was not usurious, although Stroman knew the circum¬ 
stances of the issuance of the paper for accommodation. 
In the case at bar, however, appellee did not know of the 
Robinson note’s accommodation character. Further, fail- 
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ure of consideration in an old note is no defense to recov¬ 
ery on a new note replacing the old one when the new pote 
is taken by the transferee direct from the maker, on ithe 
ground of estoppel of the maker. McNeil vs. Lilly, sutyra; 
Donelioos appeal, 75 A. 924, 2. Monag. (Pa.) 213; Taidbee 
vs. Hargis, 191 S. W. 320, 173 Ky. 433; Weaver Hardware 
Co. vs. Solomovitz, 139 N. E. 353, 235 N. Y. 321. 

i 

n. 

i 

I 

The 1929 foreclosure sale cancelled and paid off the 

1926 obligation of William Henry and Bertha Byrd, j 

i 

The findings of fact, II, of the court below are not dis¬ 
puted by appellant and are therefore final. 

Evidence in Support of Findings of Fact II. 

The 1929 foreclosure was held on the 1926 obligation jbe- 
cause payments on the obligation were seven months in 
arrears. (Appellant’s App. 31 and Pltf’s Ex. 5. Tr. li)7) 
4ppellant claims there was usury in the 1926 transaction, 
such usury alleged by appellant to be the difference ‘be¬ 
tween $2,286.80 and $3,600 as discussed in argument Ij of 
this brief* appellant nevertheless admits and the evidence 
shows conclusively that in 1929, when the obligation of the 
Byrds, secured by their deed of trust was seven months in 
arrears and the foreclosure was held the Byrds had pot 
repaid even the $2,286.80 admittedly due. (Appellant’s 
App. 1, 2, 30, 31 and Appellee’s App. 7 and 8.) Tljus, 
in addition to the fact that the Byrds were seven months 
in arrears, the undisputed evidence show's that the Byrds 
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had paid only $1,485.05 in principal and $535.91 in inter¬ 
est at the time of the default in the 1926 obligation. (Ap¬ 
pellee’s App. 7 and 8 and Pltf’s Exp. 5 at Tr. 157.) 

After public advertisement in the newspaper, foreclos¬ 
ure under the power granted trustees in the 1926 deed of 
trust, (pltf’s exhibit 1, Tr. 152) -was publicly held by 
Thomas Dowling and Company, auctioneer. (Appellee’s 
App. 6 and 7.) The auctioneer testified that there was 
no protest at the foreclosure sale. (Appellee’s App. 7.) 
Bertha Byrd testified that she did not ask appellee not to 
hold the sale. (Appellee’s App. 1 a nd 2.) Actually she 
claimed that she requested the sale. (Appellant’s App. 2.) 
The property was bid in for $2,300, which amount repre¬ 
sented $2,116.95, the principal due on the 1926 note, plus 
$86^for?ev^i months interest, and $17.86 for expenses 
offo^ctosure^ (Appellee’s App. 7 and 8.) It is an admitted 
fact, alleged in the complaint and in the amended an¬ 
swer, that appellee, Hawes, bid in and bought the property 
at the foreclosure taking title in the name of George H. 
Kelly. (Appellant’s App. 2 and 14.) Plaintiff below ad¬ 
mitted the existence of the foreclosure and even based 
her complaint on the ground that she requested the fore¬ 
closure sale in order to cut out the interest of her husband 
in the property. (Appellant’s App. 2.) This is reiter¬ 
ated in appellant’s brief and this phase will be discussed 
later in this brief under the doctrine of clean hands and 
pari-delicto. 
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Argument of the Law. 

1 

(a) Validity of the Debt. j 

I 

The 1929 foreclosure under the 1926 obligation of the 
Byrds was entirely valid. The Byrds had defaulted, wheth¬ 
er the obligation w T as $3,600, the face amount, or $2,286.80, 
the amount appellant claims to have been the correct one. 
This default is demonstrated by the fact that the Byrds 
had paid in only $1,485.05 on the principal indebtedness 
and $535.91 in interest. There is no usury until the bor¬ 
rower pays more than the full amount received plus l^gal 
interest. McBroom vs. Scottish Inv. Co. 153 U. S. 318, 328 
L. Ed. 729, 14 S. Ct. Rep. 852. Brown vs. Slocum 30 App. 
D. C. 576, 36 W. L. R. 202. Von Rosen vs. Dean 59 App. 
D. C. 359, 41 F (2d) 982. Metropolitcm Loewi a/nd Trrust 
Co. v. Schaeffer, 44 App. D. C. 356, 44 W. L. R. 114. Tljese 
cases and the Code of the District of Columbia, 1901 Con¬ 
template that a contract claimed to be usurious shall be 
valid and enforceable for the amount of the real debt. Sec¬ 
tion 1181 of the Code seems to allow recovery of only jthe 
excess over legal interest when the borrower has pjaid 
the usury. See Also, Brown v. Slocum, supra, and Von 
Rosen v. Dean, supra. 

In a court of equity the borrower must always tender 
the principal due plus legal interest before he can recover 
any excess over and above legal interest or before he could 
ask relief from a transaction on the grounds of usury paid. 
Thus the conclusion follows that in equity the debt plus 
legal interest is the obligation before the court in a c^se 
involving usury. Spain vs. Hamilton’s Adrn’r. 68 U. jS. 


I 


i 
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(1 Wall.) 604, 17 L. Ed. 619. Stanley vs. Gadsby 10 Pet. 
521. Annapolis Co. vs. Wardmcm 59 App. D. C. 321, 41 F 
(2d) 115. Smith vs. Meyers 41 Md. 425. 

Whether the real debt be considered $3,600, or $2,286.80 
plus interest, or $2,286.80 without interest as contended 
by appellant, there was no payment of usury by the plain¬ 
tiff in this case. It has been shown that plaintiff was in 
default in payment of even the $2,286.80 exclusive of in¬ 
terest. 

(b) Validity of the Foreclosure Sale 

The law is well settled that usury does not invalidate a 
deed of trust or mortgage or affect the power of sale 
therein. Metropolitan Loan and Trust Co. vs. Schaeffer, 
44 App. D. C. 356, 44 W. L. R. 114. Boynton vs. Remson, 
133 Md. 101, 104 A. 527. Smith vs. Meyers , 41 Md. 425. 
Warfield v. Ross 38 Md. 85. Powell vs. Hopkins , 38 Md. 1. 
Several of these cited cases upheld this proposition even 
though usury had been paid by the borrower, the courts re¬ 
mitting him to recovery of usury paid as his only remedy. 
However, appellee’s argument rests on even stronger 
grounds than the right to hold foreclosure after usury is 
collected. The facts in this case show conclusively that no 
usury w^as paid before the foreclosure. The power of sale 
in the 1926 deed of trust was properly exercised in 1929 
since there was a seven months default on the part of the 
Byrds. Mutual Fire hisurance Co. vs. Barber 17 App. 
D. C. 205. 

The purchase by appellee, Hawes, at the sale and his tak¬ 
ing title in the name of his agent, Georgie H. Kelly was 
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valid. The District of Columbia Code, 1929, Title 25, Sec¬ 
tion 207 provides that the creditor purchasing at the sale 
is entitled to credit the amount of purchase money to the 
debt. The evidence shows that appellee, Hawes, as is ihe 
custom in the District of Columbia, bid in the property 
for $2,300, which amount represented the amount still 
owed by the Byrds plus the expenses of the sale. Since 
legal title to the property held under a deed of trust Was 
in the trustees and the equitable title in the trustor-debtjor, 
the creditor —cestui quo trust under the deed of trust prop¬ 
erly purchased at the foreclosure sale. Kosters vs. Hoov¬ 
er 69 App. D. C. 66, 98 P (2d) 595. He may purchase at 
the foreclosure even though the deed' of trust may have 
secured a usurious obligation. Metropolitan Loan and 
Trust Co. vs. Schaeffer 44 App. D. C. 356. The obligation 
of William and Bertha Byrd was cancelled. 

There was no evidence of a tender by the Byrds of ijhe 
amount of principal due either with or without interest 
before the 1929 foreclosure sale. 

i 

While legally speaking there is no equity of redemption 
in this jurisdiction under a deed of trust with a power |of 
sale, equitably the courts sometimes stop a foreclosure sale 
if the debtor tenders the amount due before the sale. A 

j 

foreclosure of a mortgage or deed of trust under a powjer 
of sale divests the entire interests of the mortgagor or 
grantor including his equity of redemption. Bell Mining 
Co. vs. Butte Bank 156 U. S. 470,15 Sup. Ct. 440, 39 L. lid. 
497. In this cited case the creditor purchased at the fore¬ 
closure sale. The equity of redemption provided by stat¬ 
ute in some states is extinguished by limitations evgn 
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though usury reserved in a loan may have been collected 
by the creditor at the time of foreclosure. Blackshear vs. 
First National Ba/nk 261 Pi. 601, 5th Circuit. 

in. 

The one year statute of limitations for the recovery of 
usury has run as to any right of action that may have 
accrued in 1929 under the 1926 obligation. 

The findings of fact, II, of the court below are not dis¬ 
puted by appellant and are therefore final. 

Evidence in Support of Findings of Fact II. 

The foreclosure sale under the 1926 deed of trust was 
held in the year 1929. (Appellant’s App. 2 and 31.) The 
discussion of the facts under appellee’s argument II show¬ 
ed the circumstances of the foreclosure sale. This suit 
was not brought by the plaintiff until December 2, 1939. 
(Appellant’s App. 1.) 

Argument of Law. 

As discussed in section II of the appellee’s brief, supra , 
the creditor has the right to purchase at the foreclosure 
sale and credit the amount of the purchase money to the 
debt. This was done in the present case. While appellee’s 
position is that there was no usury paid by Bertha Byrd 
at the time the foreclosure sale was held, the statute of 
limitations has run as to the right to recover any alleged 
usury accruing in 1929 under the 1929 foreclosure sale. 
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Blackshear v. First National Bank, supra. (261 F. 60jl.) 
Metropolitan Loan and Trust Co. vs. Schaffery$A/ App. 
D. C. 356, 44 W. L. R. 114. Finney vs. Brumby, 64 Ga. 510. 
District of Columbia Code, 1929, Title 17, Section 4. 


In 1929 there was either (1) a bona fide sale of ihe 
premises in suit to the plaintiff as claimed by defendant, 
or (2) the plaintiff has no standing in a court of equity 
because of her claim that she induced the foreclosure sale 
and subsequent deed and deed of trust of 1929 for the pur¬ 
pose of defrauding a third party, her husband. 

The findings of fact, III, of the court below are not dis¬ 
puted by appellant and are therefore final. 

i 

! 

Evidence in Support of Findings of Fact III. 

! 

(1) Additional facts show that after the foreclosure 
sale of 1929 held upon default of the Byrds, Georgie H. 
Kelly, the holder of the title, for appellee, Hawes, trans¬ 
ferred the property to Bertha Byrd, alone. This is Ad¬ 
mitted by appellant. This was the result of an agreement 
made after the foreclosure sale. The agreement was tljiat 
appellee, Hawes, would sell and Bertha Byrd purchase 
the property 616 K Street, S. W., for $3,000., with no cajsh 
payment, the amount to be secured by a deed of trust jof 
$3,000. executed by Bertha Byrd, alone. (Appellant’s App. 
33.) There was no agreement either oral or written be¬ 
fore the foreclosure. (Appellant’s App. 31 and 32.) The 
testimony of Bertha Byrd fails to show any definite agr^e- 

i 

I 

I 

I 

I 
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ment either before or after the sale, but she did state posi¬ 
tively that there was never any written agreement before 
the foreclosure sale. (Appellant’s App. 26.) The evidence 
shows that Bertha Byrd did not even intend a renewal. 
(Appellant’s App. 26.) She wanted a valuable property. 
(Appellee’s App. 

(2) In regard to these transactions in 1929 appellant 
not only admits but rests his case upon the claim of Bertha 
Byrd that she induced the foreclosure sale and procured 
the deed to herself all for the purpose of defrauding her 
husband and obtaining the property for herself. (Appel¬ 
lant’s App. 2, 24, 25, 26.) There is no evidence that Bertha 
Byrd attempted a renewal or that her husband refused to 
sign another trust before the foreclosure or at any other 
time. 

Argument of the Law. 

(1) Boxa Fide Sale. 

Appellant fails to find support for his contention that 
the evidence showed there was usury in this 1929 transac¬ 
tion. It is fundamental that the right to buy and sell is 
the basic concept of the business world. It was shown un¬ 
der argument III that appellee validly purchased at the 
foreclosure sale. Under the facts in this case a sale of 
the property by appellee to Bertha Byrd, alone, after the 
foreclosure was not a continuance of the relationship ex¬ 
isting before the foreclosure. Appellant fails to demon¬ 
strate his position in the facts. The evidence did not show 
that she wanted a renewal. It was an entirely new matter. 
She had separated from her husband and she wanted the 



37 


property for herself. Appellee, Hawes, and plaintiff, Ber¬ 
tha Byrd, were in the positions of prospective vendor and 
purchaser after the foreclosure sale. Whatever the rea¬ 
son that induced Bertha Byrd to purchase the property, 
should appellee be penalized for selling the property to her 
when he was free to sell it to any one in the world? Ray¬ 
mond Evans and Whitfield McKinley were the trustees 
named in the 1926 deed of trust which was foreclosed in 
1929. There was no fiduciary relationship existing be¬ 
tween Bertha Byrd and Francis L. Hawes. Kosters vs. 
Hoover, supra, (66 App. D. C. 66 , 98 F (2d) 595). Stores 
vs. Hinden, 66 App. D. C. 34, 85 F (2d) 200. Murpliy ^5. 
Taylor, 214 N. C. 393, 198 S. E. 382. Therefore no fraud 
or undue influence is presumed when appellee, as creditor, 
bought at the foreclosure. Nor is there any such presuipp- 
tion arising from the fact that he sold it to Bertha Byird 
after the foreclosure sale. 


Indeed, the alleged oral agreement before the foreclosure 
was unenforceable under the Statute of Frauds. Title 4 I, 
Chapter 1, Section 2 of the District of Columbia Code, 1929. 
Stokes vs. Hinden, supra. Jackson vs. Fuller, 66 App. D. p. 
239, 85 F (2d) 816. Forsythe vs. Lexington Banking and 
Trust Co., 121 S. W. 962. How could appellee be sure he 
could buy in the property and perform the agreement be¬ 
fore the foreclosure sale? When the alleged contract die- 
pended upon the happening of a contingency there was npt 
a usurious contract. Whelply vs. Ross, 25 App. D. C. 207. 

Is there any usury in this sale of the property by ap¬ 
pellee to Bertha Byrd because the price agreed upon was 
$3000, with no cash payment? This was a valuable piece 
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of real estate in 1929 and before the October “crash” 
prices of everything were high. This was a price that was 
entirely fair, whether made to a stranger or to Mrs. Byrd. 

There is precedent in the law for upholding such a sale 
under almost identical situations in which the mortgagee 
bid in at the foreclosure sale and later sold the property 
back to the mortgagor at a price greater than the amount 
he advanced. The case of Schneider vs. Laner, 8 N. Y. S. 
(2d) 54, 255 App. Div. 408 involved similar facts in which 
a mortgagor of hotel property was in default under a 
$10,000 mortgage of the property which was being fore¬ 
closed by the mortgagee, a trust company. He negotiated 
with a third person who succeeded in buying the mortgage 
from the mortgagee trust company for $9,000, a $1,000 
discount. This assignee of the mortgage then continued 
the foreclosure sale and bought in the hotel property, with¬ 
out objection, at the sale. He then sold this hotel prop¬ 
erty to the original mortgagor and took in payment there¬ 
fore a mortgage for $13,000. Upon suit for foreclosure of 
the mortgage on the hotel property the mortgagor set up 
usury as a defense. The court held that there was no 
usury in the transactions; that the assignee was within 
his rights in purchasing the trust company mortgage and 
continuing the foreclosure to a sale. He then had the right 
to sell it at such price as he and his prospective purchaser 
could agree upon. In Forsythe v. Lexvngton Banking and 
Trust Co., supra, (121 S. W. 962), there was a public ju¬ 
dicial sale of the property of an insolvent partnership. 
This property included a farm of one of the partners, For¬ 
sythe. One of the creditors, the bank, held a claim against 
the partnership for $5,000. The partner and the bank 
agreed that if the bank purchased the farm at the bank- 




ruptcy sale it would resell it to the partner, individually, 
for the foreclosure sale price, plus $5,000, the amount lof 
the partnership debt, plus expenses of trying to collect 
this debt, including an attorney’s fee of $700. The farm 
was bought at the sale by the bank for $34,476.82 and re¬ 
sold to the partner, individually for $40,307.87. Both 
parties agreed that there was such an oral agreement be¬ 
fore the bankruptcy sale. Upon suit brought by the bahk 
to collect the $40,307.87, the partner pleaded the defense 
of usury. The court held that the bank had a right to buy 
the assets of the partnership for whatever these brought 
at public outcry and it had a right to make itself whole 
and to say upon what terms it would resell the property, 
if at all, to the partner. It was under no obligation to FOr- 
sythe, in the absence of a positive agreement to do so, -to 
resell him this property at any price, and certainly none 
to resell it to him for a less sum than it was worth. 

i 

i 

I 

It will be noted in these cited cases, as in the case |at 
bar, the indebtedness of the debtor was wiped out by] a 
public foreclosure sale of the property and that it was prop¬ 
erty that the former owner wanted and not a loan of monjey 
and that to obtain it he had to pay what the property w[as 
worth. 

i 

In Wernick vs. National Bond and Investment Co., 276 
Ill. App. 84, there was a sale of an automobile under a con¬ 
ditional sales contract under which the purchaser executed 
his note for the purchase price which was sold to the finaiiee 
company. The purchaser of the car defaulted in one of his 
instalments when $150. was still due. He asked for an ex¬ 
tension time. The parties agreed that the purchaser ire- 
purchase the car for $180. Upon default the finance coin- 
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pany as plaintiff filed suit for possession of the car and 
the defendant purchaser pleaded usury under the Small 
Loans Act. The court held that the transaction was a 
sale not a loan. It held that upon the first default of the 
purchaser the finance company had the right to possession 
of the car and could therefore make the new contract with 
the purchaser at an increased purchase price. It was a 
new transaction and the purchaser could take it or leave 
it or not as he saw fit. The fact that the price was higher 
than the balance remaining due under the original pur¬ 
chase did not change the rights of the parties. Sales were 
held not to come under the usury law unless they are in¬ 
tended to cover up a loan. The court held there was no 
usury in the transaction. 

It will be noted in this last cited case that this conclu¬ 
sion was reached even though the interests of the debtor 
were not protected by a public auction, with trustees and 
an auctioneer. 

In the case at bar Mrs. Byrd did not w^ant a loan of 
money or even an extension of time. She wanted the valu¬ 
able piece of real estate for herself, alone, without the in¬ 
terest of her husband, thus making the property more valu¬ 
able to her after the purchase than before. Whatever her 
reasons for wanting it, the sale price of $3000 for a large 
house with a four car garage and improvements w T as fair. 
The court could not make a new contract for her. 

(2) Bertha Byrd Had No Standing in Court. 

Not only did Bertha Bvrd get what she wanted in 1929 
but she had no right to come into court to ask for any relief 
concerning these transactions when her stated ground for 
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I 
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relief was based on a claim that her intent in entering into 
and procuring these transactions was to defraud her htis- 
band who was a tenant by the entireties. It should jbe 
mentioned here that appellant has no right to argue tljiat 
the husband “refused to sign another trust.” He Was 
dead at the time of the trial. Title 9, Chapter 1, Sectiop 9, 
District of Columbia Code, 1929. There is absolutely jno 
testimony in the case that he refused to sign another trujst. 
For the application of the doctrines of “clean hands” and 
“pari delicto” there is strong similarity between the case 
at bar and Richard Hopp vs. Thomas Calloway , 52 Ajpp. 
D. C. 3, 280 F. 977. In that case the owner of real esthte 
sought to use the device of a foreclosure to divest his spouse 
of her dower interest in the property. It is interesting!to 
note that the fact similarity extends even to the contention 
that the spouse refused to join in an effort to refinance tjhe 
property and so it was necessary to extinguish her inter¬ 
est in the property by foreclosure. When the husband suled 
to require the purchaser at the foreclosure sale, who pe 
alleged was his agent in making the purchase at the sale,|to 
convey the property to him this Court said: 

“The facts then bring this case clearly within tjhe 
rule that it is against the policy of the law to enforce 
an agreement in fraud of the law, or which was ma|de 
to injure another.” 

i 

The Court left the parties where it found them, without 
regard to burdens or benefits to any of the parties. In 
the case of Keys vs. Keets , 62 App. D. C. 362, 68 F (2d) 
409, the Court refused to aid the representative of an estajte 
who had purchased property belonging to the estate by 
having an agent purchase it for him at the court sale. 
This Court held that it was a breach of his trust and refusted 


42 


to exert its equitable powers to compel the agent to convey 
legal title to the plaintiff because of his unclean hands. 
The contention of the plaintiff that he had advanced large 
sums of his own money to repair the property was rejected. 
In the recent case of Chippas vs. Valltos, decided by this 
Court, October 13,1941, case number 7698, 69 W. L. R. 1222, 
it was held that the equity rule that a court will not specif¬ 
ically enforce or conduct an accounting under a legal con¬ 
tract where both parties are at fault is well established. 
This was a suit by one partner against the other who refused 
to account for profits made out of a liquor business where 
the license had been unlawfully procured by the partners. 
The Supreme Court of the District of Columbia in the 
case of Buckler vs. Buckler, 44 W. L. R. 130, raised the 
question of pari delicto when the parties failed to do so. 
The Court held that he who comes into equity must come 
with clean hands and that wherever two or more persons 
are engaged in a fraudulent transaction to injure another, 
neither law r nor equity will interfere to relieve the other 
from the consequences of their own misconduct. In Bartle 
vs. Nutt, 29 U. S. 184, 7 L. Ed. 825, one partner sued an¬ 
other to require payment of one half of a loss suffered 
when the government discovered the fraud of the two 
partners in time to save itself from loss. The court held 
that even though the government suffered no loss, it would 
not equalize the benefits or burdens between the partners. 

Appellant’s argument that Bertha Byrd’s misdeeds in 
cutting off the interest of her husband in the property is 
of no consequence because the husband subsequently died 
is strong indication of the weakness of his case. If the 
laws of society and the expressed policy of the court are 
to mean anything this is certainly a case calling for the ap- 
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plication of the doctrine of unclean hands. The basing of 
appellant’s claim on the alleged unlawful agreement be¬ 
tween appellee and Bertha Byrd to cut out the interestj of 
her husband should call forth an immediate dismissal of 
the claim for relief. In Gesellshaft Fur Drahtlose T l ple- 
graphie vs. Brown , 64 App. D. C. 357, 78 F (2d) 410, the 
contention was made that the performance of the contract 
did not actually work to the detriment of the third party 
and the court said that in determining the question of public 
policy it was not so much concerned with what was donej by 
the plaintiff, as by what the terms of the contract afforded 
him and his associates an opportunity of doing. 


V. 

i 

Both the 1929 and 1939 foreclosure sales were validly 
and properly held upon default in the payment of principal 
and interest under the obligations of 1926 and 1929, re¬ 
spectively. 

The validity of the 1929 foreclosure sale is discussed 
under II, supra, of this brief. It is not necessary to take 
up the 1939 foreclosure sale since appellant makes no njen- 
tion of it in his brief. 


Laches is a bar to recovery under both the 1926 and 
1929 transactions. 

j 

The findings of fact, VII and VIII, of the trial court jare 
not contested by the appellant and should be held conclu¬ 
sive. 


I 

i 
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Evidence in Support of Findings of Fact VII and VIII. 

Charles E. Robinson was dead before Bertha Byrd sued. 
(Appellee’s App. 2.) Whitfield McKinley at the time of 
the trial was 83 years old. (Appellee’s App. 8.) Appel¬ 
lee’s records and his banks’ records were lost long before 
suit was brought, and he had forgotten the details of the 
transaction. (Appellant’s App. 29 and 30.) Whitfield 
McKinley had recollection of the broad outlines of the trans¬ 
action, only. Bertha Byrd had no recollection of what 
happened in regard to this 1926 transaction.- Her husband, 
who handled the transaction, -was dead before suit was 
brought. (Appellee’s App. 1 and 2.) The settlement clerk, 
who handled the settlement at the title company in 1926, was 
no where to be found. (Appellee’s App. 4.) Bertha 
Byrd’s testimony as a whole was too vague to sustain her 
complaint of the transactions in 1929. She knew Mr. 
Hawes and dealt with him as the real party in interest. 
(Appellant’s App. 25.) She personally made payments 
on the 1929 note at the bank where she had opportunity to 
obtain any information for the asking. (Appellee’s App. 
2.) During the last few years her brother and lawyer, 
J. Oliver Hill, managed her affairs for her. (Appellee’s 
App. 2 and 3.) She rented out rooms and retained the bene¬ 
fits of possession of the property in suit under the con¬ 
tracts of 1926 and 1929 for thirteen years without raising 
any question as to the validity of such contracts. (Ap¬ 
pellee’s App. 2.) No excuse was offered for not filing 
suit long ago. (Appellee’s App. 2 and 3.) 
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Argument of the Law. 

| 

(a) Laches, 192G. j 

With regard to the 1926 transaction, material witnesses 
had died or were missing, records lost and recollections 
were dim and the bar of Laches was properly applied jto 
such ancient history. Jackson vs. Young, Case No. 
7702, 69 W. L. R. 848. It would have been possible to ha[ve 
had a real explanation if the suit had been brought when 
these witnesses were available. The settlement clerk of 
the title company could have given valuable testimony con¬ 
cerning his ambiguous settlement sheet, and failure to bring 
suit when he was available was laches. Levis vs. Keng\a, 
8 App. D. C. 230. 


(b) Laches, 1929. 

j 

1. Presumption of Validity, Acquiesence, Estoppel, j 

I 

| 

The 1929 foreclosure sale, the deed to Bertha Byrd and 
her execution of the note and deed of trust of that year jto 
Georgie H. Kelly, appellee’s agent, were recognized by 
Bertha Byrd for ten years before she brought this suit to 
set them aside. Her quietude must have been born 
belief in the validity of these transactions. This goes 
further than the doctrine of acquiescence. It is evidence 
that Bertha Bryd’s version during all these years of whht 
happened supported appellee’s version of the transaction^. 
This is evidence in its purest form of their validity. It 
would be preferable to rely on this rather than her testi¬ 
mony ten years later when we consider that she had oftcjn 
been convicted of violations of the law. (Deft’s. Exh. I. At 
Tr. 164.) The case of Jackson vs. Young , supra, applied 
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laches when the situation of the parties had changed. 
Estoppel was considered one of the elements of laches. For 
Bertha Byrd to stand by while the foreclosure sale of 1929 
was held without her objection or at her instance as al¬ 
leged and for her to procure the deed from appellee and 
execute the $3,000 note and deed of trust of that year to 
him, created such a strong case for estoppel that without 
more this complaint was barred. Metropolitan Loan and 
Trust Co. vs. ScItaffer^vC^kpip. D. C. 356. In Mumford vs. 
American Life Ins. and Trust Co., 4 N. Y. 463, the plaintiff, 
who as mortgagor gave a mortgage upon usurious consid¬ 
eration, was held estopped after a foreclosure to the mort¬ 
gagee from setting up usury or any other illegality to de¬ 
feat the foreclosure. In Pursley vs. Forth , 82 Ill. 327, where 
the owner of property who procured a foreclosure to cut 
out a junior mortgagee was present at, made no objection 
to, and bid at the foreclosure sale under a senior mortgage, 
it was held that he w*as estopped to object that his own 
interest was lost when the brother of the senior mortgagee 
bid in the property, since courts do not assume guardian¬ 
ship of men’s interests because they act unwisely. The 
acts of Bertha Byrd in 1929 and her retention of posses¬ 
sion of the property for all the years following, during 
which she recognized appellee’s right without a complaint 
and made payments to him raises an estoppel. Not only 
did she acquiesce in the transactions for a long time, but 
by her conduct all through the years waived any rights she 
may have had and in addition caused appellee to change his 
conduct in reliance on her long maintained position. In 
addition to all this, in 1939 when a foreclosure was held 
under the 1929 deed of trust, J. Oliver Hill deposited $200, 
as the highest bidder thereat (Finding VI of the trial court, 
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Appellant’s App. 4.) Why did not appellant who w.ab a 
lawyer file suit before this foreclosure sale? See Tyler vs. 
Mass. Mutual Insurance Co., 108 Ill. R. 58. The only con¬ 
clusion possible is that this is further evidence of belief 
in the validity of the transactions going before, and thjere 
should be no hesitation in applying the bar of laches to this 
case. 

2. Delay. 

To allow ten years to elapse before voicing a complaint 
against the 1929 occurrences, during which period Bertha 
Byrd’s husband died and her memory and that of appellee 
became impaired with time, calls for the bar of laches. 
Courts cannot administer justice under law when the f^cts 
remain in doubt. Jackson vs. Young, supra. In Quirk vs. 
Liebert, 12 App. D. C. 394, the court found that thirteen 
years delay in seeking to set aside a foreclosure sale amount¬ 
ed to laches. Laches was found in the similar case! of 
Phelps vs. O-ak Hills Golf Club, 269 Ill. App. 397, a casejin¬ 
volving usury. In Levis vs. Kengla, 8 App. D. C. 230, [fif¬ 
teen years was held too long a delay. This latter case is 
interesting because the plaintiff attempted to allege an pral 
agreement existing prior to the foreclosure that the cred¬ 
itor would resell to the owner, a fact analogous to appel¬ 
lant’s contention in the case at bar. The bar of lache$ is 
urgently needed where a claim is based on an oral agree¬ 
ment occurring ten years before suit. Seven and a half 
years was held to be too long a delay for filing a suitj to 
rescind an instrument. Bliss vs. Bliss, 65 App. D. C. 147, 
81 F. (2d) 411. Acquiescence was imputed to such a lbng 
delay. See also, Warner vs. Jackson, 7 App. D. C. 211. In 
Grove vs. Great Northern Loan Co., 17 N. D. 352, 116 N. jW. 
345, the court refused to set aside a foreclosure sale at 
which the mortgagee bid in the property, holding that f All- 
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ing to invoke relief before the sale he cannot subsequently 
demand it. See, also Metropolitan Loan and Trust Co. vs. 
Schaffer, supra. 

3. Application of Limitations Under the Defense of 
Laches to Payments Made More Than One Year Prior 
to Suit. 

The Code of the District of Columbia, 1929, Title 17, sec¬ 
tion 4 requires, as a condition to the right to recover usury 
paid, that suit be brought within one year from the date of 
such payment. A discussion of this defense as a bar to the 
right to recover alleged usury in 1929 accruing under the 
1926 transaction appears under III, supra of this brief. 

The rights of action accruing more than one year prior 
to the filing of suit for the recovery of alleged paymegts^ 
of usury are barred. In the case of Broun vs. Slocum, 30 
App. D. C. 576 all the usury was paid within one year of 
suit. (See the appellant’s brief in that case.) Although the 
Court used broad language saying that suit was brought 
within one year of the last payment, it enunciated the cor¬ 
rect rule that as soon as the debtor pays more than the prin¬ 
cipal plus legal interest any further payment is usurious 
and the right of the borrower to sue should accrue as each 
and every usurious payment is thereafter made. It is pos¬ 
sible to conclude that the Court meant the last payment 
on the legal debt when it said that suit was brought within 
one year of the last payment. In Commercial Credit Co. 
vs. Semon, 33 F. (2d) 356 and Semon et cd. vs. Commercial 
Credit Co., 33 F. (2d) 358, involving the California statute 
similar to ours, the debtor made payments from 1925 to 
April 21,1927. He filed suit April 3, 1928. The court held 
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that all claims for interest paid prior to April 3, 1927 were 
barred by the lapse of the one year period allowed by the 
usury law for bringing suit. See also, McCarthy vs. First 
National Bank , 223 U. S. 493, 56 L. Ed. 523, 32 S. Ct. 240j 


A court of equity should apply the one year limit to the 
recovery of usury paid either by obedience or by analogy. 
Washington Loan and Trust Company vs. Darling, 21 App. 

i 

D. C. 132, a case involving the three year statute of limi¬ 
tations. 


The necessity for filing suit within one year from tjhe 
date of each payment of usury is a condition to the right to 
recover usury paid. Commercial Credit Co. vs. Semon, etfc., 
supra. McCarthy vs. First National Bank, supra. 

\ 

4. Application of Laches as a Complete Bar to Re¬ 
covery of Alleged Usury Paid Within One Year \of 
Suit. 


Where material witnesses have died and memories gro^km 
dim before the filing of suit and the ascertainment of es¬ 
sential facts as to whether there was any usury in the trans¬ 
actions remains in doubt the Court properly applied laches 
to the right to recover any alleged usury. This proposi¬ 
tion would apply to the attempt to recover the amounts p^id 
within one year of suit. This is a well known proposition 
and is based on the circumstances of each case. The find¬ 
ings of the trial court in such case will not be disturbed. 
Jackson vs. Young, supra. 


The long delay coupled with the necessity of appellant 
to base his claim on the contention of Bertha Byrd that she 
procured these transactions of Francis L. Hawes to de- 

| 

i 

l 
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fraud her husband should cause the Court to look no fur¬ 
ther. 

Conclusion. 

The Court below was correct in dismissing the entire 
complaint. 

Respectfully submitted, 

JOHN B. CUNIOX, 
KATHERINE N. HAWES, 
Attorneys for Appellee , 

Francis L. Hawes. 
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52 MBS. BERTHA BYRD. 

Direct Examination by Mr. Johnson: 

Q. Mrs. Byrd, now tell his Honor your name? A. M^ T 
name is Bertha Byrd. 

Q. I see. Now, what was your husband’s name? Al. 
Mv husband’s name was William Henrv Bvrd. 

i * * 

Q. Is he alive or dead? A. He is dead, been dead eight 
years. 

Q. Now, Mrs. Byrd, directing your attention to 1920, 
did you have occasion to borrow any money from Mil. 
Hawes? A. I don’t know, it was my husband did at that 
time. 

Q. Now, some time later did you and your husband sepa¬ 
rate? A. Yes, sir. 

*•#>»# 

54 CROSS EXAMINATION by Miss Hawes: 

55 Q. You didn’t know Mr. Hawes in 1926, did you? 
A. My husband attended to it, and I don’t know. 

Q. Did you meet him after 1926 some time? A. | 
didn’t know Mr. Hawes until 1929. 

Q. You say that your husband alone attended to that 
matter in 1926? A. My husband was living, and he used 
to take care of such things. 

Q. And he is dead now ? A. Yes, sir. 

Q. Did you know Charles Robinson in 1926 ? A. I kno^ 
a Robinson, but I don’t remember. I don’t remember what 
year it was. 

Q. Then since you didn’t have anything to do with sell¬ 
ing this note in 1926, you didn’t ask Mr. Robinson to do 
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anything for you at that time? A. No, my husband took 
care of that. 

Q. Before the 1929 foreclosure, did you ask Mr. Hawes 

not to hold it? A. No, Ma’m. 

# * • # * 

56 Q. Where did you make your payments? A. I 
used to make them at the bank at G- Street. 

57 Q. The Security Savings Bank? A. Yes, sir. 

# • 1 • • * 

Q. W 7 hen did you first consult your brother, who is a 
lawyer, I understand, and Mr. Johnson, or first your broth¬ 
er, about your debt? A. You see, when I had the last at¬ 
tack, I asked him if he wrould look over everything for 
me. 

58 Q. He has been looking after it? A. The last 
time, I was just took in November. 

Q. Your brother is a lawyer, isn’t he? A. Yes, sir; I 
have been unable to get around, but I asked him, because I 
couldn’t get around. 

Q. Do you know whether Charles E. Robinson is dead? 
A. I think he is, I have heard he is. 

Q. Do you make some money off your property at this 
time? 

Mr. Johnson: I object. I think that is a little far afield. 
The Court: I think that I should permit it for the time 
being. Proceed. 

The Witness: Made some money, I don’t know what you 
mean. 

By Miss Hawes: 

Q. Do you have rents, and so forth? A. I have room¬ 
ers, where I live. 

Q. Wliy haven’t you brought suit before this, brought 
this matter up before? 

Mr. Johnson: I object. 
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The Court: That is admissible. 

The Witness: I don’t know, my brother was going to 
see about it. 

• * # # * 

RE-DIRECT EXAMINATION by Mr. Johnson. 

61 (A document was handed to the witness.) 

62 Q. Mrs. Byrd, you paid that money, didn’t you? 
A. Yes, sir. 

Q. That is all. 

Mr. Johnson: I want to introduce this in evidence. 

Miss Hawes: I object. I don’t consider this is relevant] 

This is the first trust. 

* * * # « 

63 J. OLIVER HILL. 

Direct Examination by Mr. Johnson: 

Q. Now state your name, please? A. J. Oliver) 
Hill. | 

64 Q. You are the brother of the plaintiff, Berths 
Byrd? A. I am. 

Q. Mr. Hill, did there come a time when you for and ii^ 
behalf of your sister secured, or when did you first take aii 
interest in your sister’s property down on K Street? A. 
My first interest taken in the property was several years 
ago, it was merely to the extent of calling the office of Mr. 
Hawes. 

Q. Now recently within the past year you have becomq 

interested again in her property on her behalf? A. I did^ 

* • • # # 

72 HARTWELL F. TUCKER. 

Direct Examination: 

Q. Where are you employed? A. At the Washington) 
title insurance companies. 


i 

i 


i 
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Q. In response to my question, did you bring with you 
the files of the District Title Company in the case of Wil¬ 
liam Henry Byrd, Case No. 148076? A. Yes, I did. 

Q. And have you them with you? A. Yes, sir; I do. 
Miss Hawes: Your Honor, I object to the introduction 
of this evidence without the proper foundation. Is the 
gentleman who kept these records available, and are these 
regularly, and -were they kept and made in 1926 and all of 
that sort of thing. 

73 The Witness: Yes, the settlement clerk who ac¬ 
tually made the settlement is not with us any longer. 

The records which I have here are the records which we 
ordinarily keep for the purpose of records, and they are 
used in court cases. 

Miss Hawses: Is this gentleman available? He could 
probably, or might perhaps remember something about it. 

The Witness: I personally do not know. 

# • * • * 

74 By Mr. Johnson: 

Q. Do any of your records show how much money 
was received from Mr. Hawes to the District Title Com¬ 
pany in that settlement? A. Yes. On May 25, 1926, we 
received a check from Francis L. Hawses, in the amount of 
$2,286.60. 

***** 

76 Miss Hawes: I object to it, to the introduction 
of all of these documents without the person who 

made them, if he is available. 

***** 

77 CROSS EXAMINATION by Miss Hawes: 

Q. Will you explain some of this to me? The sec¬ 
ond trust note, and now this says “loan,” and this says 
“second trust net.” There is a distinction there, isn’t 
there? Isn’t there a difference in the terms? A. The 
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term “loan,” with the credit of $3500 indicates that $3500 
was coming into the account from the proceeds of a loan of 
this amount, and likewise the “second trust net” indicates 
that we had to balance our account net proceeds from a sec¬ 
ond trust coming in, in the amount of $2,286.60. 

Q. May I ask something further about this? All of 
these charges and so forth, I understand these two col¬ 
umns total up to the same. Now, to whom did this commis¬ 
sion go, the two hundred dollars? A. I would have to see 
the account which you have over there on the desk. 

Q. Is this it? 

(Plaintiff’s Exhibit No. 9 was handed to the witness.) 
78 The Witness: From the account it appears as ijf 
the $200 was deducted from the $3500 loan. 

By Miss Hawes: 

Q. That is the commission to Arms and Drury, do yod 
suppose? A. Let me see if there is a letter supporting that. 
You will notice that the $3500 loan from Arms and Drury 
which supposedly would come in, actually— 

The Court: (Interposing) Is the trust company the trusr 
tee in this case? 

The Witness: No, sir. 

The Court: How does the trust company get into thi^ 
picture? 

The Witness: I do not know, I know that we examined 
the title and made the settlement of the loans, and of cours^ 
we had the proceeds from the loans coming in, and we made 
the disbursements paying off the prior first and second 
trust, and we issued a new certificate of title showing thd 
new trust. 

The Court: You said that you acted as title company 
only? 

The Witness: Yes, and we paid off the former first and 
second trusts, and issued a title for the new ones. 


I 
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The Court: That is all. 

The Witness: The $200 item that you spoke of was 

79 apparently deducted from the $3500, with the fire 
insurance and conveyance paid. Actually we re¬ 
ceived $3,284.50, rather than $3500, and these items being 
deducted from the $3500 would give us a net figure. 

By Miss Hawes: 

Q. How did that pay off this first trust? A. That did 
not. We made a separate disbursement to the Washington 
Permanent Building Association, on June 23, and a check 
in the amount of $3,312.05. 

Q. You had to get further funds to make up that dif¬ 
ference? A. The funds received were shown here, the 
$2,286.60 plus $3,2S4.60 from Anns and Drury, which was 
the net received from the $3500 loan. 

Q. I understand. Then some of this other money may 
have gone into this, there is no set application? A. There 
is no segregation as to which money is paid off which 
trust. 

Q. This fund went to Charles E. Robinson down here ? 
A. Yes, the balance of $S33.59 went to Charles E. Robin¬ 
son, on June 23. , 

Q. That is all. May I ask one further question. Isn’t 
it true that the purchaser of a note on security goes to the 
title company to be sure that the security is all right? 

80 Mr. Johnson: I object to that. 

The Court: Objection sustained. 


HARRY W. DOWLING. 

Direct Examination by Miss Hawes: 

Q. What is your full name? A. Harry W. Dowling, 
trading as Thomas Dowling & Company, that is a corpora¬ 
tion. I am President and I do the work and have the 
license in mv name. 
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Q. Do you have any recollection of a 1929 foreclosure 
sale of lot 35 in square 471 in the name of William Henijy 
Byrd and Bertha Byrd? A. The only recollection that ) I 
would have was this original entry that I made on the day 
on the sale. 

i 

Q. Do you want to see the entry? 

Mr. Johnson: Is that the only recollection that yciu 
have? 

81 The Witness: I can’t exactly remember, I have §o 
many, there is the record there of the sale. 

Mr. Johnson: I have no objection to that entry beihg 

admitted in evidence. 

# # # * # 

By Miss Hawes: 

Q. Do your records show that any protest was made bt 
this sale? 

Mr. Johnson: That would show a conclusion, as IjO 

whether a protest was made at the sale itself. 

The Court: I think that is admissible, if he remembers. 

The Witness: Not that I know of. 

Mr. Johnson: I withdraw the objection. 

Miss Hawes: That is all. 

# * # # * 


85 


FRANCIS L. HAWES 
# # * # * 


i 

88 Direct Examination by Miss Hawes: 

Q. Do you want to explain that more fully? You cap 
explain what the principal and interest was that was paiq. 
A. The principal was a little less than $1500, and the 
interest about $235, if I remember rightly. 

Mr. Johnson: How much she paid in principal, that was 
about $1500, a little less than $1500. I am not objecting 
to that,"he has a balance down here on this stipulated docu¬ 
ment. 


i 
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Miss Hawes: I don’t believe that that is the balance, 
though. That is the balance that is due. 

The Witness: That was due at that time, $2116.95. 

By Miss Hawes: 

Q. Do you want to explain what some of these other 
figures stand for, if you can remember? A. I don’t re¬ 
member. It is $86.45 for seven months interest, and the 
auctioneer was $17.86. 

Q. Do you remember, Mr. Hawes, whether you might 
have paid more than $2,286.80? A. I have no 
89 recollection. I probably did, but I don’t remem¬ 
ber it. 

# * * • # 

93 By Miss Hawes: 

Q. Go ahead, tell about the value of the property. 
A. It was estimated at around $8,000, it was a large house, 
with a four-car garage in the rear, with hot water heat 
and electricity. 

• • * • * 

98 WHITEFIELD McKINLEY 

was called as a witness for and on behalf of the 
Defendant. 

* • * * # 

99 Direct Examination by Miss Hawes: 

Q. What is your name? A. Whitefield McKin¬ 
ley. 

Q. How old are you ? A. I am in my 83rd year. 

Q. Do you know the plaintiff in this case, Mrs. Byrd? 
A. Yes, I do. 

Q. Do you know the defendant in this case, Mr. Hawes? 
A. I do. 

Q. Did you know Charles E. Robinson, in 1926? A. I 
did. 
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Q. Do you remember back in 1926 taking a note of the 
Byrd’s to Mr. Hawes? A. I did. And on the strength of 
my relationship to him he bought it, and otherwise he 
wouldn’t on account of it being in South Washington. 

Q. Did you think the note was good? A. I did. 

Q. Do you remember anything else about it? A. Wei}, 
not any more than I went to see her several times, an<jl 
tried to impress upon her the importance of keeping alive 

i 

the note. 

100 Q. Who asked you to take the note? A. Mif. 
Robinson asked me. 

Q. Did you know the Byrds at that time ? A. I did not. 
Q. Did you see them later? A. I met them later, yes, 
several times. 

Q. That is all, Your Honor. 
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